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PREFACE

xviii

common impression is that students enter ing colleges and uni versi-

ties today do not care about politics or are uninformed, when in fact,

many students, even before they arrive at college, are awash in details

about politics, public opinion, and intemational events. They regularly
encounter information or opinions about the political vorld, whether online;
through traditional media, personal conversations, and pub lic speeches; or
within their clubs and other associations.

Consider the conflicting—and often negati ve and misleading—messages
about the American political system that ar e broadcast widely and lik ely to
reach the typical student in the United States. Even brief attention to the news
or other political programming might lead one to belie ve some subset of the
following: Politicians are venal and cor rupt. Lobbyists are venal and cor rupt.
Congress cannot get an ything done. The government meddles too m uch in
the economy and/or in people’s lives. The federal government cannot close a
military base, reform a bureaucracy, or coordinate relief efforts eftectively. The
government does not promote jobs effectively enough. No politician wanting
to keep his or her job would ever want to raise taxes. Americans’ taxes are out-
rageously high. The Social Security program is going br oke. The government
spends too much beyond its budget. Political parties get in the way of effective
compromise. The Supreme Court is out of touch with public opinion. Interest
groups essentially bribe politicians.

Students may try to make sense of the American political system, but under-
standing can be elusive. The challenge of getting an accurate, coherent picture
of American politics is exacerbated b y the enor mity of the American politi-
cal system. The bombardment of infor mation about a br oad range of topics
across different institutions and levels of government may give the impression
of incoherence or disorder. The political system can look chaotic, random, and
complex, making useful understanding nearly impossible.

‘What students entering introductory courses often lack is a coherent intel-
lectual framework and set of logical concepts with which they can make sense
of political information. I wote this book to povide such a framework, and this



second edition sharpens the original framework even more. My goal is to give
a clear introduction to the core facts about American government and an intel-
lectual toolkit to na vigate the extraordinarily complex political system in the
United States. I want my students to be ale to take that toolkit with them after
the course, and I hope readers of this book will too. The tools in this book can
help students understand the political issues and information that they encoun-
ter throughout their lives—in the news, as well as in their own experiences.

Analytical Tools for Understanding American Politics

This textbook conveys the core theoretical insights and analytical tools fr om
modern political science and applies them to the American political system.
Political science is a di verse discipline, so this textbook focuses on thr ee core
insights:

1. People face recurrent collective dilemmas and principal—agent problems.

2. Political institutions, including those in the United States, are intended to
solve collective dilemmas and principal-agent problems.

3. The specific details of those institutions aftect how costs and benefits are
allocated in society. In other words, institutional details matter for who gets
what in society.

After lear ning about this cor e and studying v arious kinds of collecti ve
dilemmas and pr incipal—agent pr oblems, students can mak e better sense of
the major topics in American politics. For example, as they learn about Con-
gress in Chapter 5, they can consider the institutional features of congressional
elections—including the use of primary elections and legislative action such as
agenda-control by the Rules Committee in the House—with a k een eye on
how those features are intended to (but do not always) successfully solve social
dilemmas. Students lear n the consequences of ha ving specific institutions in
place in Congress, such as which states will benefit when the filib uster is used
on spending bills. They can make sense of why members of Congress are typi-
cally re-elected even when a large major ity of Americans are unhappy with
Congress as a whole. Or how internal congressional politics affects bargaining
between the two chambers and between Congress and the president. In every
chapter, the analytical tools fr om Chapter 1 ar e used to pr ovide insights into
the topic at hand.

A Problem-Oriented Approach

Each chapter star ts with a puzzle , illustrated through a stor y about Ameri-
can politics, then uses the concepts and infor mation in the chapter to help

“solve” it. Chapter 1, for example, uses the story of the ongoing budget battles
between Democratic and Republican party leaders, and asks how the two par-
ties can consistently fail to solve long-term problems. A majority of Americans
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complain simultaneously about high deficits, their tax burdens, and not enough
government spending on pr ograms like education and infrastr ucture. At first,
the situation does not appear to mak e sense. If deficits are caused by the gov-
ernment spending more than it collects in taxes, increased spending and lower
taxes will increase the deficit. So it seems illogical that majorities support both
maintaining current levels of spending and retaining existing tax rates, instead
of raising more revenue from taxes. Only by further exploring the issue using
concepts such as fr ee riding, public goods, and collecti ve dilemmas does the

budget conflict (and the public’s reaction) begin to make sense.

These types of puzzles moti vate not only what follo ws in the chapters but
also the priorities of political science researchers. The book reflects some of the
best contemporary scholarship with rich citations, reference lists, and carefully
annotated sources for the charts and tables. Students will find the infor mation
accessible, accurate, and clearly specified.

Insights through Comparison

To gain insights into ho w specific institutional details matter , each chapter
includes an “In Comparison” section that descr ibes features of the American
system as they compare to those in other countr ies. Students will r ead about
research findings on the consequences of haing different institutions and social
circumstances in other countries. For example, a section in Chapter 4 explores
how France and the United States differ o ver the inter pretation of the sepa -
ration of chur ch and state . A section in Chapter 13 looks at the differ ences
between simple plurality and pr oportional electoral systems, and the r esearch
connecting those institutional details to cer tain political and policy outcomes.
Sections in other chapters provide data and analysis compar ing the United
States to other countries on political participation, party systems, public opin-
ion, and constitutional design. While instr uctors often do not ha ve time to
cover comparative material, the compar isons made in this textbook will help
students understand the American system better by highlighting the impact of
certain kinds of institutions.

Pedagogical Features

This textbook uses innovative pedagogy to help students grasp important con-
cepts and master basic factual material. In each chapter, the following features
reinforce the information in the chapter text.

Interests, Institutions, and Outcomes features in every chapter provide
students with real-world examples of how institutions work on collective
dilemmas to foster specific outcomesThese can serve as models for students’
own analysis or as prompts for classroom discussion. Examples include:



» How state and federal policy around marijuana use may differ (Chapter 3:
Federalism)

= How the Democrats used budget reconciliation to pass the Affordable

Care Act (Chapter 5: Congress)

» The effect of Citizens United on campaigns (Chapter 13: Elections and
Campaigns)

Know the Facts boxes give the nuts and bolts of American government
without cluttering the text with excessi ve details on featur es that are rela-
tively straightforward. Using clear tabes and outlines, these baxes cover basic
factual infor mation that e very student taking an American go vernment
course should know.

Historical Path boxes highlight important events in history that students
should be familiar with, helping them to put these events in historical con-
text and see the long-term trends.

A rich art program includes tables and figures that are an integral part of
each chapter, carefully chosen photos that illustrate key points, and marginal
definitions of key terms.

New in the Second Edition

In preparing this second edition, I was attentive to the feedback I received from
professors who have used the textbook in their cousses and from students in my
own course. As discussed above, the ne w Interests, Institutions, and Outcomes
feature offers additional material with which students can apply the cor e con-
cepts from the book, while ne w opening stor ies and contemporar y examples
keep the text fiesh and compelling.As an example Chapter 3 (Federalism) opens
with a story about states’ attempts (as inArizona) to adopt immigration laws that
may be at odds with federal policylt poses the puzzle of wly, in general, central-
ization has prevailed in conflicts between the national government and the states.

All chapters have new citations with contemporar y scholar ship, refreshed
“Further Reading” lists, and updated data for char ts and tables wherever pos-
sible. Finally, professors and students asked for more examples of contemporary
real-world events that illustrate the concepts in the book. The Interests, Insti-
tutions, and Outcomes featur e and the puzzle examples based on r eal-world
events provide both students and professors with plenty of material for lectures,
discussions, test questions, and paper topics.

Support Materials for Students and Instructors

This textbook is accompanied by an extensive set of resources developed spe-
cifically for instructors and students to use with The American Political System.
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Coursepacks Available at no cost to pr ofessors or students, Nor ton cour se-
packs for online or hybrid courses are available in a variety of formats, includ-
ing all versions of Blackboard and WebCT. Content includes r eview material,
chapter quizzes, and video exercises.

Instructor’s Resource Disc
»  PowerPoints: Written by S arah Treul (University of N orth Carolina—
Chapel Hill), these PowerPoint slides feature concise text slides, helpful
notes and suggestions for instructors, all the figures and photos from the
text, and researcher videos.

» Researcher Videos: Prominent political scientists talk about the chapter-
opening puzzles in the text.

» Art Files: All figures, t ables, a nd p hotos a re a vailable in ] PEG and
PowerPoint formats.

Instructor’s Manual Written by Brian Fife (Indiana Uni versity—Purdue Uni-
versity, Fort Wayne), the Instructor’s Manual includes chapter outlines, lecture
ideas, teaching suggestions, in-class activities based on the researcher videos and
suggested web activities, supplementary readings, and in-class and home work
assignments.

Test Bank Written by John Lovett, Chelsea Phillips, Tamar Malloy, and Nicho-
las Howard (University of North Carolina—Chapel Hill), the Test Bank includes
multiple-choice, true/false, and essay questions for every chapter, all labeled for
question type, difficulty, and concept. Available in the following formats: print,
CD-ROM, PDF, RTE Blackboard, WebCT, ANGEL, Desire2Learn, Moodle,
and ExamView Assessment Suite.

Ebook An affor dable and con venient alter native, Nor ton ebooks r etain the
content and design of the print book and allow students to highlight and take
notes with ease , print chapters as needed, and sear ch the text for r eferences.
Norton ebooks are available online and as downloadable PDFs.
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Conflicts over the nation’s debt limit, taxes, and spending priorities seem to exemplify chaos and contradictions in American
politics. When we look deeper, however, we begin to see the often predictable ways that American political institutions shape
debates about current events and the policy outcomes that ensue.




INTRODUCTION

The workings of American government and politics often seem

puzzling. How can basic concepts in political science help us to
understand the complexities and apparent contradictions of the American
political system?

n recent years, the United States national government experienced one budget-

ary crisis after another. Every time a major decision loomed between 2011 and

2014 over the government’s budget and borrowing capacity (its “debt ceiling,” as

it is known), there was a deadline that provoked grandstanding among political
adversaries, threats of economic doom, and intense negotiations among politicians
going long into the morning hours. Government officials and commentators used
stark words and phrases to describe the consequences of the government'’s actions,
or inactions, in dealing with the basic disagreement between the two major politi-
cal parties over the budget. If leaders of the two political parties did not come to an
agreement over taxes and spending, the government might fall off a “fiscal cliff,” fund-
ing for many government programs would be subject to “sequestration” (i.e., manda-
tory budget cuts), or the government might default on its debt obligations.

The disagreements between the parties were not petty or trivial, but instead
reflected fundamental differences over policy goals and society outcomes. Leaders
of both parties recognized that large, increasing deficit spending could not continue
indefinitely. In general, Democrats, led by President Obama and majority leaders in
the Senate (until 2015), sought mild cuts to government spending and increased
taxes on the wealthy. Republicans, led by majority leaders in the House of Rep-
resentatives, sought deep cuts to government spending and no tax increases on
anyone. Compromises were hard fought, and when they came they followed bitter
negotiations, blame in both directions, and a general feeling that nobody won. Many
problems were put off until later, and the essential decisions over how to ensure sus-
tainable government budgets were postponed.




m In general, Americans do not like to pay taxes. It has never been popular for politi-

cians of either major party to call for an increase in taxes. Aversion to taxes has deep
historical antecedents and is ingrained in the American political culture. The War of
Independence was sparked by rebellions against British taxation. Periodic tax revolts
Collective Dilemmas by citizens groups, especially in states like California in the late twentieth century,
and the Need for have made American politicians wary of raising taxes, even when more tax revenues

Understanding American
Politics

BRI are needed to pay for popular programs and balance government budgets. This is in
Types of Collective spite of the fact that the United States ranks near the bottom among industrialized
Dilemmas democracies in the tax burden imposed on citizens and corporations.

Principal-Agent At the same time, however, Americans ask a lot of their government. Not only do
Problems they want it to educate children, preserve public order, provide health care for the

elderly and poor, regulate products and services, build roads and bridges, and provide

Designing Institutions
g student loans for college, they also want the government to protect the United States

Types C_)f Government and its interests abroad. Moreover, most Americans prefer government to operate on
Institutions a balanced budget, spending no more than it collects in taxes and other revenue.

Analyzing Politics and The expectations Americans have for their government often seem incompatible
Government with their dislike of taxes. Politicians commonly complain that the American people

want the government to do more than what they are willing to pay. During the cri-
ses between 2011 and 2014, many Republicans and some Democrats in Congress
expressed misgivings that failure to agree on permanent solutions would increase
the budget deficit so much that it would harm the economic future for the next few
generations. The deficit was high because of years of low tax revenues from slow
growth following the 2009 recession and the huge government spending to stimulate
the economy. Meanwhile, the United States was still paying off the costs of expensive
wars in Afghanistan and Irag from the previous decade. Then, in fall 2013, in hopes of
delaying or eliminating President Obama’s signature health care reform policies, the
House of Representatives refused to pass legislation funding the government. This
led to a lengthy government shutdown with federal offices closed and employees
furloughed. The Republican leaders in the House had drawn the line and were willing
to risk the ire of many Americans to get their way on the budget.

Nearly every national leader of both parties agreed that coming to settlement on
the budget was necessary, but had different opinions about what that settlement
should look like. Most Americans say in surveys that they are in favor of lower taxes in
general, higher taxes on the wealthy, and a balanced budget. At the same time, they
do not favor cutting certain popular, yet enormously expensive, government programs
such as Social Security and Medicare.

The conflicts over the budget seem puzzling and even frustrating when described
this way: Why can't they just come to an agreement on a long-term solution? But
it is not unexpected or mysterious, given how social scientists think about political
systems and institutions. In this chapter, and throughout this book, we will ask—and
answer—the question: How can basic concepts in political science help us to under-
stand the complexities and apparent contradictions of the American political system?
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Understanding American Politics

This book will deepen y our understanding of the elements and operation of
the American political system. Politics refers to the pr ocess of making col -
lective decisions, usually by governments, to allocate pub lic resources and to
create and enforce rules for the operation of society A political system is the
way a society organizes and manages its politics acr oss various levels of public
authority.

The political scientist Harold Lasswell once oftered an alternative definition
of politics as the struggle over “who gets what, when, [and] how.”! This defini-
tion is too broad for our pur poses because it encompasses vir tually any social
activity involving the allocation of esources, including activities studied in such
fields as economics, sociology, psychology, and anthropology.

Lasswell’s curt definition is, however, valuable in highlighting the f act that
politics fundamentally revolves around satisfying people’s needs or wants. These
needs or w ants can be summar ized by saying that people ha ve preferences
over things that go vernment can potentially provide and they take actions to
satisfy those preferences. Generally speaking, people prefer to maximize ben -
efits and minimize costs. Given those preferences, people have ideas about how

Politics involves the distribution (or redistribution) of goods to satisfy interests. In late 2012,
as the “fiscal cliff” political crisis loomed, which entailed heavy spending cuts in many
areas, many citizens protested having goods and services that were important to them
slashed, including jobs and Medicare benefits.

! Harold D. Lasswell, Politics: Who Gets What, When, How (New York: Whittlesey House/McGraw-Hill,
1936).

politics The process of making
collective decisions, usually by
governments, to allocate public
resources and to create and
enforce rules for the operation
of society.

political system The way a
society organizes and man-
ages its politics across various
levels of public authority.

preferences The outcomes
or experiences people want or
believe they need.
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institutions Rules or sets

of rules or practices that
determine how people make
collective decisions.
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society should be run and expectations about how their own experiences with
government actions deter mine the satisf action of their pr eferences. P olitics
determines the distr ibution or r edistribution of benefits and costs to satisfy
those preferences.

It goes without saying that people often do not shae the same preferences. One
person’s costs could be another peson’s benefits. They can have different interpre-
tations of what is beneficial and what is costly Nor do people share the same ideas
about how society should be run. Politics often involves considerable conflict. It is
rare to observe a governmental decision where everyone believes that the govern-
ment has taken the cor rect action to satisfy his or her pr eferences. Much of the
time in politics, some people win more benefits and some people pay more costs,
and even if everyone wins some benefits, certain people win more than others.

Institutions

In light of people’ s conflicting pr eferences and disag reements, there must be
means of making collecti ve decisions, of settling on common action. Those
decisions happen because of the w orkings of institutions. Institutions can be

broadly defined as constraints on behavior that are usually codified but can also
be informally understood by people. In politics, institutions are the rules or
sets of rules or practices that determine how people make collective decisions.
Institutions include the rules and procedures for passing laws, interpreting laws,

Know the

FACTS Political Institutions

Political institutions include:

= Branches of government
Examples: Congress
The president
The federal courts

= Organizations
Examples: The Internal Revenue Service
The Rules Committee in the House of Representatives
The electoral college
Political parties
Interest groups

= Rules and procedures
Examples: Simple plurality election rules
Separation of powers
Judicial review
Campaign finance laws
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enforcing laws, counting votes and electing governments, and appointing gov-
ernment employees, among many other functions. The institutions of govern-
ment vary across countries, states, and parts of the world, and they can change
over time, with important implications for societies. They determine who can
legally do what, when, and how, and they affect how the political system dis -
tributes benefits and costs among people in society.?

The term institution may be confusing because it is abstract and can be used
in multiple ways. It can rfer to large parts of the government or to specific po-
cedures or organizations. It is sometimes used, for instance, to describe an entire
branch of the go vernment, as in r eferring to the pr esidency as an institution.
Indeed, the three major branches of the U.S. government—the executive (the
White House and the pr esidency), the legislative (Congress), and the judicial
(the Supreme Court)—are each important institutions in American politics.

The term institution, however, is not always used to refer to a branch of gov-
ernment or a par ticular level of government. It is also used to r efer to proce-
dures for decision making or to organizations that make democracy work. The
methods by which people are elected to office, for example—the voting rules,
including the electoral college—and the pr ocedures adopted for bargaining
between the branches of go vernment are also key institutions of government.
The major political par ties are considered crucial to the functioning of Con -
gress and of elections,and interest groups play a vital ole in determining which
policies get chosen. These political organizations ar key institutional features of
the American political system.

One way to think of a political system is that it compr  ises a b undle of
institutions within which many diverse people pursue the satisfaction of their
preferences. The national government in the United States sits atop the Ameri-
can political system, but there is much more to a federal system like that of
the United States. In federal systems, there are multiple levels of go vernment
with independent author ity over impor tant areas of policy. Each r esident of
the country is also affected by the policies of the nearly 90,000 state and local
governments. People’s lives are changed daily b y the regulations and b udgets
decided upon by city, county, state, and regional governments, and by the day-
to-day decisions of go vernors, mayors, council member s, attor neys general,
prosecutors, assessors, and comptrollers at lower levels of government.

The complicated mixture of multilayered governments and public institu-
tions in the United States, and the v arious political organizations, businesses,
and social movements that influence those governments and other institutions,
form an overwhelmingly complex political system.

We will see in this book that the specific natur e of these political institu -
tions matters. It is not enough to explain a political outcome b y saying that it
occurred because “people wanted it that way”” How they make their collective

2K enneth A.Shepsle, Analyzing Politics: Rationality, Behavior, and Institutions ,2nd ed. (Ne w York:
Norton, 2010).

federal system A political

system with multiple levels of

government, in which each

level has independent authority

over some important policy
areas.
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An institution can be as big as an entire branch of government, such as Congress, or it can be as specific as a rule for
making a particular decision, such as how the Speaker of the House of Representatives is chosen. In 2010, John Boehner
was chosen as Speaker through codified rules for electing party leaders.

CHAPTER 1

decisions has consequences. Political outcomes ar e profoundly shaped by the
institutions of government.

Consider the example of the electoral college, an institution that determines
which person wins the pr esidency of the United States. Had the institution
for choosing the president been different—in particular, if the presidency were
decided purely by which candidate r eceived the most v otes—the election of
2000 would have put Al Gore in the White House. Gore won more popu-
lar votes than George W. Bush in 2000, but lost the pr esidency because Bush
received more votes in the electoral college. (We will discuss the electoral col-
lege in more detail in later chapters.)

In fact, the collection of procedures used to select the president of the United
States—the voting rules used by the states, the rules governing the electoral col-
lege, the wles the two major patties use to choose their candidatesthe tie-breaking
rules, and the methods for settling the outcome when it is not detemined simply
(as in 2000)—constitutes a b undle of institutions with major consequences for
determining the winner of the ultimate prize in American politics.

As another example , the institutions descr ibed by the U .S. Constitution
specify that two senators are to be elected from each state, regardless of popula-
tion size. Thus, the politics of the Senate ar e constrained by institutional rules
that have had the important effect of gving more representation to people fiom
smaller, more rural states than to those fom larger, more urban states.Wyoming,
with approximately 570,000 residents, has the same number of senators repre-
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senting its citizens as California, with approximately 38 million residents. Con-
sequently, the Senate has traditionally been the unit of the U .S. government
that is most prone to ensuring generous benefits for farmers. A central question
that this book will help answer is how the institutions of the American politi-
cal system lead to disparities in the apportionment of benefits and costs among
people. These benefits and costs ar e not equitably distributed throughout the
United States, and most scholars point to persistent biases in the system as the
source of such disparities.

To begin to make sense of the American political system, let us build from
individual behavior to institutional design and collecti ve choices. We start by
focusing on the “micro” level of politics—the social dilemmas ar ising among
individuals and organizations that require some level of authority to solve.

Collective Dilemmas and the
Need for Government

Suppose you live in a house with several other students and share a kitchen.The
kitchen is always a mess, with dirty dishes in the sink, food on the counters and
floor, and garbage spilling out of the wastebasket. Moreover, the kitchen needs
new equipment, particularly a new refrigerator that the landlord refuses to buy.
You and your housemates all agree that you want a clean kitchen and a new
refrigerator.Yet despite this undestanding, the kitchen emains dirty and no one
bothers to buy the refrigerator. Why won’t anyone take care of these problems?

Imagine that you get mad enough to do something about the situation.You
wake up one mor ning, clean the kitchen, and b uy the r efrigerator on your
credit card.You ask your housemates to help pay for the refrigerator, but only
some pay their share. You wish there were a way to enforce a rule that only
those who paid for the r efrigerator can use it. Furthermore, you wish ther e
were a rule restricting kitchen use to those who clean it. You cannot, however,
enforce these rules, so all of your housemates enjoy the newly cleaned kitchen
and the new refrigerator, regardless of their contributions.

Your frustration ultimately leads you to propose rules that determine who has
to clean the kitchen and when,and who has to pa for the new equipment. Some
housemates object, claiming that they don’t mind a dir ty kitchen and don’t use
the refrigerator very often. They propose to leave things as they are. Soon after,
the kitchen becomes dirty, and when the need arises to replace a broken micro-
wave oven, no one bothers to buy it. The problems begin to mount once again.?

Even if you haven’t faced this precise situation, you have likely encountered
similar collective dilemmas with groups of people. A group is challenged by a

> For a general statement of one v ersion of this problem, see Garrett Hardin, “The Tragedy of the
Commons,” Science 162 (December 1968): 1243—48.
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collective dilemma A situa-
tion in which there is conflict
between group goals and indi-
vidual goals or self-interest.
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collective dilemma when there is a conflict between group goals and indi -
vidual goals or self-interest. Such dilemmas can be found eerywhere.* Tike, for
example, the economist Thomas Schelling’s story of the mattress in the middle
of the road.? A traffic jam arises as cars slow to a crawl to bypass the mattress.
One after another, each driver makes the decision to drive around the mattress
and continue on his or her w ay, and the traffic jam per sists. Had one dr iver
taken the time to stop and mwe the mattress off the oad, the traffic snarl would
have been eliminated. But for each driver individually, it is easier and faster to
simply drive around the mattress.

Maybe you know of a park with trash on the ground that no one will pick
up. Or you may belong to an organization that has difficulty recruiting volun-
teers to work at events or to help pay for food or equipment. These are all situ-
ations in which a group of individuals would be better oft if some action were
taken to r esolve the collecti ve dilemma—clean the kitchen, buy the r efrig-
erator, move the mattress, clean the park—yet group goals are often thwarted
by individual self-interest. People may be incapable of solving their collective
dilemmas without the presence of some authority, or they may lack a personal
incentive to resolve the issue for the betterment of the group.

These stories help illustrate the need for go vernment. Some people argue
that government is unnecessar y because member s of society can self-go vern
by organizing acti vities that contr ibute to the common good. Most philos -
ophers and political theor ists, ho wever, disag ree. In the absence of go vern-
ment, they argue, chaos reigns. Many would concur with Thomas Hobbes, the
seventeenth-century English philosopher, who claimed that without a sovereign,
society would become a “war of all against all. ”® By so vereign, Hobbes meant
a person, group, or government with a monopoly contr ol of force over a well-
defined territory. In other words, a sovereign is the final authority—the decision
maker of last resort—that can enforce its decisions over others. Imagine a society
lacking such author ity. There would be no cour ts or go vernments to enfor ce
contracts; theft would be rampant, with no threat of prosecution; victims would
pursue their own justice, sinking society into a swirl of destruction and unhappi-
ness. A sovereign, therefore, is necessary for an ordered, stable society.

The Hobbesian “war” is a collecti ve dilemma writ large. In the worst-case
scenario, society’s members have no sovereign to enforce rules and chaos rigns,
despite their desire for order and stability. In the much better situation, a sover-
eign government provides order and other common goods that allow members
of society to lead poductive, satisfying lives.” Sovereign governments are neces-
sary because of underlying collective dilemmas that threaten all societies.

* Russell Hardin, Collective Action (Baltimore: Johns Hopkins University Press, 1982).
> Thomas Schelling, Micromotives and Macrobehavior (New York: Norton, 2006).
¢ Thomas Hobbes, Leviathan (1651; repr., New York: Oxford University Press, 2009).

7 For the intellectual foundations of American government, especially the foundations that influenced
the framers of the U.S. Constitution (discussed in Chapter 2),see John Locke, The Second Treatise of Gov-
ernment (1690), and Jean-Jacques Rousseau, Social Contract (1762).
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Government is not only necessar y to solve the fundamental pr oblem that
Hobbes identified, it is also essential for solving many of the collective dilem-
mas that arise in everyday life, such as funding for park maintenancepolice pro-
tection, education, national defense, and care for the poor. Without the coercive
power of government, few services of collective benefit would be provided.

Today, most of us tak e the need for go vernment for g ranted. It is tr ue that
many governments throughout history have been oppressive and have mistreated
their people. All too many have started wars with other countries without justi-
fication. The absence of government, however, can be at least as bad, if not worse.
This is not merely the fanciful imagination of philosophers. In recent decades,
some societies have exemplified Hobbes’s war. In Somalia in the 1990s, parts of
the Congo in the 2000s, and recently in some par ts of Afghanistan, Mali, and
Yemen, the lack of so vereign governments led to long per iods of competition
among unchecked militias or roving bands of thugs led by warlords that terror-
ized people and destroyed cities and towns without regard for loss of life.

Contemporary debates o ver the appr opriate size of go vernment tend not
to be about whether w e need go vernment at all, but rather about what par t
the government should play in people’s economic, social, and per sonal lives.
Such debates hinge on concems about the amount of gavernment involvement
in resolving collective dilemmas, and whether people should be left alone to
solve those dilemmas themselves. Toward one end of the spectrum, libertarians
believe that governments should do only the bare minimum to address collec-
tive social concerns, such as building roads and bridges and maintaining a small
standing army to defend the countr y. Toward the other end of the spectr um,
socialists belie ve go vernment should pr ovide an extensive social safety net,
including generous unemplo yment benefits; free health co verage, education,
and child care; and heavily subsidized utilities, housing, and transpor tation.®
Most of the debate within the United States occurs between these two ends of
the spectrum; disagreements are matters of degree.

Types of Collective Dilemmas

As we study the American government and political system, it will be useful to
consider four types of collective dilemmas common in politics.

Collective-Action Problems

In the housemates example a clean kitchen is a collectve good, or what econo-
mists call a public good. A public good refers to a benefit provided to a group
of people that each member can enjoy without necessarily having to pay costs

8We will discuss these and other political philosophies in later chapters, especially Chapters 9 and 16.

public good A benefit pro-
vided to a group of people
such that each member can
enjoy it without necessarily
having to pay for it, and one
person’s enjoyment of it does
not inhibit the enjoyment of it
by others.

TYPES OF COLLECTIVE DILEMMAS = 11



private good A product or
benefit provided such that its
enjoyment can be limited to
specific people, and one
individual’'s consumption

of it precludes others

from consuming it.

free riding Benefiting from a
public good while avoiding the
costs of contributing to it.

collective-action problem

A situation in which people
would be better off if they all
cooperated; however, any
individual has an incentive not
to cooperate as long as others
are cooperating.
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for it, and for which one person’s enjoyment of it does not inhibit the enjo y-
ment of it by others.” A classic example of a public good is clean air to breathe.
Something like the bite of a hamb urger or a sip of a soft dr ink is a private
good, which r efers to a pr oduct or benefit pr ovided to y ou such that y our
consumption of it precludes others from consuming it.

The problem is that pub lic goods can be har d to pr oduce without some
external enfor cer (for example , go vernment) r equiring that people pa y for
them. People will be tempted to free ride, which means they will benefit from
the public good while avoiding the costs of contributing to it. As with produc-
ing the clean kitchen that y ou and y our housemates desir e, the pub lic good
clashes with individual incentives.!” A collective-action problem is any situ-
ation in which people ar e individually better off free riding and enjoying the
public good that others produce without contributing toward the production
of that public good.

Your free-riding housemates enjoyed the clean kitchen, and that made you
angry because y ou paid the pr ice and they didn’t. Likewise, there are public
goods produced by governments—such as parks, national defense, clean air and
water, public beaches, traffic lights, and streetlights—that benefit anyone in the
vicinity, even if he or she did not pay the taxes to produce those goods.

If there is effective enforcement, however, public goods can be poduced with
fair systems of payment or contribution by all those who enjoy them. Some kind
of authority can be necessary even at the most basic le vel. Without some form
of governance applied to y ou and your housemates, the kitchen will pr obably
remain dirty. Without some kind of enforcement by the Internal Revenue Ser-
vice, people would not pay enough taxes to support basic government services.

In later chapters, we will explore a variety of collective-action problems that
occur in all modern political systems, including the American system. You will
discover that collective-action problems are endemic in politics. For example,
the Occupy Wall Street movement in 2011 and 2012 r equired active partici-
pants who w ere willing to occup y parks and other pub lic areas for days on
end as a display of protest. It required participants to volunteer their valuable
time and effort in support of the cause. Since the movement was intended to
represent and benefit a broad swath of the U.S. population—an intent reflected
in the slogan “We are the 99%”—the protesters were paying the costs of par-
ticipating while having to share the benefits, increased government attention
to the plight of 99 per cent, with those who chose not to par ticipate. And as
the number of days spent in protest increased, the winter temperatur es began

 Mancur Olson, The Logic of Collectiv e Action: Public Goods and the Theory of Groups (Cambridge, MA:
Harvard University Press, 1971).

' Many goods considered public are not pure in the sense that they contain elements of a private good.

For example, the ne w refrigerator can be subject to cr owding: the availability of the r efrigerator is a
public good to you and your housemates, but each space on a shelf is mome of a private good during the
period you use it. Public parks are considered public goods, but at some point one person’s enjoyment
may impinge on another’s enjoyment.
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to plummet, and run-ins with police became ever more likely, participants had
to pay even greater costs, and many of the pr otesters decided they preferred
the alternative course of action—returning to their everyday lives while those
who stayed continued to protest on their behalf. Sure enough, eventually the
number of protesters dwindled to insignificance.

All voluntary organizations, including movements like Occupy Wall Street,
face collective-action problems daily as they seek contributors to their cause. If
a voluntary organization cannot solve such problems, it will cease to exist. This
is just one example of ho w collective-action problems occur in politics; they
also present challenges in other types of groups and other situations.

Prisoner’s Dilemma Situations

A famous parable in modern social science tells the story of two criminal sus-
pects caught after a b urglary. The police separate the suspects (w e’ll call them
John and Frank) so that they cannot communicate with each other, and inter-
rogate them individually to try to induce confessions. The police have enough
evidence on each man that &en if no confessions are forthcoming, they can get
them sentenced to a year in prison. However, if either John or Frank provides
more evidence against the other man, the police can get a har sher sentence
for the one implicated (and get closer to solving the cr ime). In this context,
each man is offered a stark choice: implicate your partner or stay silent. If John
implicates Frank and Frank stays silent, John goes free and Frank gets six years

The Occupy Wall Street movement represented a collective-action problem as those who
demonstrated absorbed the costs of doing so, including confrontations with police, while
many others who did not participate nonetheless benefited from the attention the move-
ment raised. This dilemma contributed to the movement petering out in 2012.

TYPES OF COLLECTIVE DILEMMAS
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prisoner’s dilemma An inter-
action between two strategic
actors in which neither actor
has an incentive to cooper-
ate even though both would
be better off if they both
cooperated.

The Prisoner’s Dilemma

Frank
Stay silent Implicate
Light
sentence

Light Heavy
sentence sentence

Stay silent

John

Heavy Medium
sentence sentence
Medium
Go free sentence

Implicate

in prison. Likewise, if Frank implicates ] ohn and John stays silent, Frank goes
free and John gets six years. If they both implicate each other, then they each
get three years in prison (less than the six-year sentence, to reward their indi-
vidual cooperation with the police). If both stay silent, they each get one year.
Figure 1.1 shows the four possible outcomes.

The situation is tr oubling for the pr isoners. No matter what Frank does,
John receives a lighter sentence—potentially no pr ison time at all—by impli-
cating Frank.The same goes for Frank.Therefore, both prisoners, if they decide
to serve their indi vidual interests, implicate their par tner. The expected out -
come of this situation is the comwergence of the two selfish strategies: each pris-
oner will implicate the other, and both will receive three years in prison. The
prisoner’s dilemma is that each w ould be better off if the y cooperated and
remained silent, but they cannot achieve the better collecti ve outcome unless
there is a way to enforce their cooperation.'!

Note the similarity between the prsoner’s dilemma and the collectve-action
problem. In both situations, what is good for the g roup of two is difficult to
achieve because of individual temptations. In the prisoner’s dilemma, the over-
riding individual temptation is to implicate y our partner (to “defect”), while
in the collective-action problem the temptation is to free ride off the members
of your group who are contributing. Collective-action problems, therefore, are
multi-person versions of prisoners dilemmas.

The prisoner’s dilemma is also a gener ic version of situations that regularly
occur in American politics. Two candidates campaigning for election to the
same office, for example, would both benefit if neither spent much money on
television advertising. It’s quite possib le that the election outcome w ould be
the same if neither one adv ertised or if both adv ertised. Yet if one candidate
advertises and the other does not,then the former is likely to win. Neither can-

" Robert Axelrod, The Evolution of Cooperation (New York: Basic Books, 1984).
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A Political Campaign Prisoner’s Dilemma

Candidate B
No TV ads Run TV ads
Expensive
No TV ads win
Cheap
i toss-up
Candidate :

A Expensive

Run TV ads toss-up

Expensive Expensive
win toss-up

didate can escape the trap of spending large amounts on television advertising.
The result is expensive advertising by both sides, often with little effect on the
election outcome (Figure 1.2).

An external authority or a neutral par ty, however, can enforce cooperation
among people to o vercome collective-action obstacles. The political scientist
Dennis Chong offers as an example the pr isoner’s dilemma that ar ose during
the 1960 presidential campaign, when candidate ] ohn F. Kennedy sought the
endorsement of Adam Clayton Powell, an influential New York politician.

Powell made it kno wn that his endor sement was available only for cash—
settling for fifty thousand dollars in return for 10 endorsement speeches. There
was a small problem, however: Powell did not trust the Kennedy camp to pay if
the speeches were delivered first, and the Kennedy camp did not tmst Powell to
deliver the speeches if he were paid in advance. The solution? Kennedy turned
the money over to an inter mediary, who would pay it out in fi ve-thousand-
dollar installments following each endorsement speech.'?

In this case, the intermediary enabled the two men to overcome a collective
dilemma, which could be categorized as a repeated prisoner’s dilemma, where
each faced an individual temptation to “defect” from the agreement to cooper-
ate. Yet even the intermediary could not ensure resolution of the poblem’s final
stage. As Chong adds in an intrdguing postscript,“What incentive did Kennedy
have to make the final payment?”"?

Governments play the role of external authorities in many related situations,
including the enfor cement of contracts among people or organizations. For
example, the government helps labor unions and corporations in their negotia-
tions over wages and working conditions by making sure that each side lives up
to the agreements reached during labor talks.

'2 Dennis Chong, Collective Action and the Civil Rights Movement (Chicago: University of Chicago Press,
1991), p. 38.

13 Chong, Collective Action and the Civil Rights Movement,p.3 8.
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coordination problem A
situation in which two or more
people are all better off if they
coordinate on a common
course of action, but there is
more than one possible course
of action to take.

Coordination Problems

People often fail to coordinate on a course of action even though they all wish
they had. If you and a friend agree to meet downtown for lunch at noon b ut
forget to specify wher (and at least one of pu doesn’t have a cell phong so you
can’t communicate), where would you meet? Perhaps you would go to the last
place you had lunch together. Or maybe you would look for your friend at her
favorite place.You may find each other, but it is likely that you won't.

A coordination problem is any situation in which each indi vidual in a
group prefers to act in common with the other s but there are multiple pos-
sible common actions to take, and for a variety of reasons (usually incomplete
information), the indi viduals might ha ve difficulty coor dinating on a single ,
cooperative action. P eople often f ace coordination problems either because
they can’t communicate or because there is a fundamental disag reement over
the best action to tak e. Such situations differ from prisoner’s dilemmas, where
the expected outcome is that both prsoners implicate the other. With the pris-
oner’s dilemma, there is one expected outcome: that the pair does not coop -
erate with each other . In coor dination problems, each member of the g roup
wants to coordinate on a single outcome with the other s, even though more
than one outcome is possible.

As mentioned, people are frequently conflicted about the desirability of a
given behavior, making it hard to coordinate. For example, let’s say your friend
would prefer to eat Chinese food and pu would prefer pizza.The key, however,
is that it is most important to each of you that you eat together rather than
eat alone, even at your preferred restaurant. This reflects an important type of
coordination problem in which ther e is a strong desire to coordinate among
members of a group, but disagreement over the precise behavior on which to
coordinate (Figure 1.3).

A classic example from politics is when members of a political party want to
coordinate their support and get behind one candidate in order to defeat their

Coordination Problem

Your friend
Chinese food Pizza

Chinese
food

You

Pizza
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rival party. However, party members may disagree over which candidate to sup-
port. The negative scenario for the party is a failure to coordinate, meaning they
split their votes among party candidates, enabling the rival candidate from the
more united party to win the election. In the positive scenario, party members
effectively unite behind a single candidate and defeat the rival contestant.

Because people are sometimes indifferent as to how best to coodinate, many
coordination hurdles are easily overcome. Most people simply want a decision
to be made so that they can accurately anticipate how others will behave. In the
early twentieth century, countries had to choose the side of the road on which
cars would drive. Some countries, especially the former British colonies, chose
the left side. This is a simple example of government establishing a rule to coor-
dinate people’s behavior for e veryone’s benefit. In ter ms of safety, it does not
matter much which side people dive on as long as thee is a consistent mle that
everyone follows. A more widespread example of coordination is the world-
wide adoption of traffic signals, where red lights mean stop and g reen lights
mean go. If governments didnt make and enforce consistent rules to coordinate
such behavior, the world’s roadways would be far more dangerous places.

Unstable Coalitions

Politics is about dwiding and uniting people Different interests divide members
of society or groups within that society, resulting in disagreements over the best
courses for implementing collective action. The ability to accomplish anything
in politics, however, demands that people unite into effective coalitions. Unless
you are an all-powerful dictator who can force people to bend to y our will, a
collective effort typically is r equired to take action for a common cause . The
process of forming coalitions, therefore, is a fundamental feature of all politics.

Understanding how coalitions form is not as straightforward as it may sound,
however, and collective dilemmas are prevalent. We have already learned about
the need to overcome collective-action problems by motivating people to con-
tribute to a pub lic good. Forming a coalition of an y kind to cr eate a pub lic
good requires solving the basic collecti ve-action problem. We also know that
coordinating on a common strategy can be difficult.

Maintaining your coalition in the face of competition presents an additional
dilemma, particularly when other coalition leaders make better offers to your
coalition partners. To illustrate such instability in coalitions, we can embellish
the housemates story. Suppose that there are nine of you in the house but only
five parking spaces a vailable, for which y ou must pay the landlor d a flat fee .
It’s clear to you all that unless y ou contribute financially to renting the park-
ing spaces, no one can use them. Let’s further suppose that the parking spaces
altogether cost $500 torent for a year. You and four others have formed a coali-
tion, and each member of your group promises to contribute $100 toward the
parking spaces. Note that you have formed a minimum winning coalition,
or the smallest-size coalition necessary to achieve your goal. In many situations,

minimum winning coalition

The smallest-size coalition
necessary to achieve a goal.
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unstable coalition An
instance in which three or more
people must make a collective
choice from a set of alterna-
tives, but any voting coalition

in favor of an alternative can

be divided by consideration of
another alternative.

minimum winning coalitions ar e the most desirab le, because larger member -
ship tends to dilute the overall benefits of winning. In this case, for five people
and five parking spaces,if you are in the winning coalition,you will always have
a place to park your car. If there are any more people in the coalition, you may
not have a space when y ou need it, because ther e will be mor e people than
spaces.

Problems for your coalition quickly emerge. Just prior to making your rent
payment for the parking spaces, two of the excluded housemates, who want
to park their car s, make the following offer to thr ee members of your coali-
tion: “If three of you pay only $90, we will pay $115 each.” In effect, they have
formed a second coalition b y “raiding” your coalition. Soon after, two more
housemates raid this second coalition b y each offer ing to pay $130, with the
remaining three members paying $80 apiece. This third coalition, however, is
quickly destabilized when a couple of additional housemates mak e a better
offer to some of its members.

The coalition raiding can contin ue indefinitely, and in f act, any coalition
of five 1s susceptible to raiders with a better offer. As a result, no coalition will
remain in place long enough to accomplish its goal. This collective dilemma is
referred to as a problem of unstable coalitions.

As with other kinds of collective dilemmas, unstable coalitions are endemic
in politics, yet they can be stabilized by external enforcers and by effective insti-
tutions. For example, an outside authority (perhaps the landlord) can set up an
effective voting system (that is, an institutional solution) and g rant one of you

Know the , .
FACTS Collective Dilemmas

Any group of people faces collective dilemmas, which are situations of
conflict between group goals and individual goals or self-interest. We can
identify different types of collective dilemmas, including the following:

= Collective-action problem: a situation in which many people would be
better off if they all cooperated; however, any individual has an incentive
not to cooperate as long as the others are cooperating.

= Prisoner’s dilemma situation: an interaction between two strategic
actors in which neither actor has an incentive to cooperate even though
both would be better off if they both cooperated.

= Coordination problem: a situation in which a group of people want to
coordinate, but there are many possible ways to coordinate and people
disagree over which way is best.

= Unstable coalition: an instance in which any voting coalition in favor of
an alternative can be divided by consideration of another alternative.
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status as an agenda setter to control what options are voted on by your group.
Say, for example, that there will be a single binding vote, with a majority decid-
ing the outcome The agenda setter then uses his or her paver to restrict to two
the available options of paying for the parking spaces. Under this arrangement,
a decision can be made over payments, and the parking spaces can be allocated.

Agenda-setting power is essential to a void coalition raiding, yet those who
possess it can use it in a v ariety of w ays. A manipulative agenda setter ma y
rig the results so that he or she pa ys less for the parking spaces than e very-
one else while gaining equal access to them. A more beneficent agenda setter
with enforcement powers will ensur e that a f air scheme emerges, including
one option where each of the nine housemates pays just $55.56 for the park -
ing spaces and enjoys access to their use. This type of agenda-setting approach
rejects the minimum winning coalition strategy, opting instead to create a con-
sensus among all to enact a program with a unanimous coalition.

In politics, unstable coalitions potentially can occur in leg islatures, agency
boards, and elections; among g roups of judges on the Supr eme Court; and
within political parties. In the US. Senate, for example, it is not uncommon for
senators who want to defeat a bill to intr oduce a “killer” amendment, which
reduces support for the bill enough to defeat it. The original coalition of sena-
tors in favor of the bill is split apat by the amendment, with some now wanting
to vote against the bill. Introducing killer amendments is a for m of coalition
raiding by opponents. We usually do not witness coalitions being raided and
constantly falling apart, however. This is largely because member s of vulner -
able coalitions anticipate the potential ppblems and minimize their occurence
by adopting v oting rules and g ranting agenda-setting po wers to mak e raid -
ing difficult. The granting of agenda-setting po wers and the estab lishment of
effective voting rules are examples of institutional features to resolve collective
dilemmas—in this case, the problem of unstable coalitions.

Principal-Agent Problems

Another kind of situation that commonly ar  ises in politics is called the
principal-agent problem. It is sometimes eferred to as a delegation poblem.
It is not technically a collective dilemma because it does not at its core involve
a conflict betw een collective goals and indi vidual incentives. Rather, it is a
dilemma arising from a direct conflict between at least two individuals. Like the
collective dilemmas discussed earlier, the principal-agent problem is found in
various guises in politics and can require careful institutional design to solve.'
Principals are those who hir e others (agents) to w ork for them. A clas-
sic principal-agent dilemma goes something lik e this: Suppose y our car has

" D. Roderick Kiewiet and Matthew McCubbins, The Logic of Delegation: Congressional Parties and the
Appropriations Process (Chicago: University of Chicago Press, 1991).

agenda setter An authority

that controls what options are

decided on by a group.

principal-agent problem
(delegation problem) An

instance in which one actor,
a principal, contracts another
actor, an agent, to act on the

principal’s behalf, but the

actors may not share the same
preferences, and the principal
lacks the means to observe all

of the agent’s behavior.
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bureaucrat Any government
employee who is not part of
the ruling powers.

bureaucracy An agency or
office devoted to carrying out
tasks for the government in a

manner consistent with the law.

a knocking sound that w orries you. You hire a mechanic to fix whate ver is
causing the knocking. In this simple example, you are the pr incipal and the
mechanic is the agent. You have delegated the task of fixing y our car to him.
The mechanic tells you that he has found the source of the sound and needs to
replace several parts. He promises to order new, high-quality parts from the car}
manufacturer. He goes ahead with the work.You get your car back and pay him
for his services and for the parts. A happy ending would be that the knocking
has gone away and your car is in fine shape.

However, you remain concerned, because you do not know anything about
car engines. More troubling, perhaps, is that you did not watch everything the
mechanic did to your car. For all you know, he tightened a few screws and did
not put in any new parts (but charged you for some), or he put in used paits, or
did a sloppy job. Perhaps the car will be back in the repair shop within weeks.

This “problem” or “dilemma,” as economists like to point out, is inherent in
any relationship between a principal and an agent who does not ha ve exactly
the same interests as the principal.You as the principal have limited information
about what the agent does in y our interests. Without laws to protect you, you
are at risk of being taken advantage of by an unscrupulous agent. For a variety
of possible reasons, a principal in a contractual relationship may not be able to
observe all of an agent’s actions. This gives the agent some lee way. He or she
could act in a manner that the principal would not want: the agent could shirk
his or her responsibilities to the principal, or even steal from the principal. One
solution would be to g ive the pr incipal more infor mation about the agent’s
actions, but this may be difficult to do. After all, you would need to learn a lot
about auto repair to be able to determine what the mechanic was doing, even
if you could watch him.

‘What does the principal-agent problem have to do with politics and govern-
ment? Much of go vernment involves the delegation of r esponsibility by prin-
cipals to agents. A prominent example of a pr incipal-agent problem in politics
is the relationship between a bureaucratic agency and elected members of the
government. Anyone working for the government who is not part of the ruling
powers is called a bureaucrat. A bureaucracy is an agency or office de voted
to carrying out tasks for the government in a manner consistent with the lav. In
any political system, even nondemocratic ones, bureaucracies can be considered
the agents of the savereign government, as when a king hies an army to fight his
wars. In democracies, however, bureaucracies are supposed to carry out the work
that elected representatives—the ones who make the rules—want them to do.

In the United States, Congress and the pr esident together pass leg islation,
and the jobs of the ex ecutive-branch bureaucracies are to execute, administer,
and enforce the laws. The principal-agent problem looms, however. Executive-
branch bureaucracies (the agents) may not always execute the laws in a manner
that Congress or the pr esident (the principals) wants. Leaders in go vernment
cannot obser ve all that the millions of emplo  yees of the ex ecutive-branch
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bureaucracies do. Like the auto mechanic in the peceding example, bureaucrats
can shirk their duties, misrepresent their effor t, and steal fr om taxpayers. (We
will study these situations in Chapter 7.)

Economists, political scientists, and other social scientists consider w ays
of setting up institutions so that agents ha ve incentives to do what pr incipals
want them to do . The pr incipal-agent problems inherent in an 'y political sys -
tem require institutional solutions. So Cong ress requires bureaucratic agencies
to adhere to strict rules for documenting administrative decisions. In the auto-
mechanic world, many states ha ve laws requiring warrantees on r epair work.
‘Warrantees improve the situation because mechanics have an incentive to get the
repair right the fir st time and a void returns. Some states r equire that mechan -
ics show the customer the par ts being replaced. Of course, one way to hold an
agent accountable is to pass along information about the agent to other potential
principals. Agents’ reputations depend on satisfied principals (or customers, in the
case of the mechanic). Honest mechanics hope to get more business over time,
because people talk among themselves or can blog about who does good work.

Designing Institutions

‘We have noted that governments are necessary to solve the most fundamental
of all collective dilemmas—namely, the dangerous breakdown in social or der.
But governments are also necessary to solve many everyday dilemmas, includ-
ing challenges that ar ise from prisoner’s dilemmas, coor dination and coali -
tion problems, and pr incipal-agent problems. Go vernments accomplish this
by estab lishing r ules for decision making or b vy creating institutions. In the
abstract, institutions can be thought of as long-tem solutions to the Hobbesian
dilemma, as well as to more day-to-day dilemmas.

The institutional details of go vernment are the means b y which go vern-
ments mitigate and control collective dilemmas and pr incipal-agent problems
that can bede vil societies. Without effective institutions that sur vive over the
long term, societies can become unstable and fall apart due to people’s inabili-
ties to self-organize on a daily basisThe dilemmas descibed earlier, if unsolved,
can destroy a society.

It is not enough to kno w that institutions solv e collective dilemmas and
principal-agent problems, however. They way they solve these dilemmas mat -
ters in determining whose interests are served. In other words, different kinds of
institutions will lead to different kinds of outcomes over the long run. Specific
institutional designs affect the distr ibution of power, wealth, status, and other
things people prefer and care about in politics.

Everyday public policies can distribute benefits and costs to people. Poli-
cies are rules for day-to-day life, such as those that estab lish whether we can
turn right on a red light when we are driving, how much we pay in sales tax

DESIGNING INSTITUTIONS

public policies Programs and
decisions by the government

that are enforced by the rule

of law.
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for a new pair of shoes, or how much the government pays retirees in Social
Security benefits. These are policies (which usually take the form of laws) that
determine specific conduct in one part of our lives.

Institutions are broader, more stable rules that determine how policies or lavs
are made and enforced. They are the relatively fixed “rules of the game”—the
fundamental rules that dictate how we govern and make future rules or deci-
sions. The Constitution, for example, describes in detail the basic institutions
of American government, such as the methods for passing la ws and electing
representatives and presidents, the authority of the states vis-a-vis the national
government, and the fundamental rights of citizens in relation to their govern-
ment. In short, the Constitution lays out the long-temm set of mwles (institutions)
for making the everyday rules (policies).

Institutions of government are designed purposefully by people who believe
such institutions will help them achieve their policy goals.'> When the leaders
of small states argued in the Constitutional Convention of 1787 over the need
for a Senate with two senators from each state, they understood that this insti-
tutional design would help protect them against policies and la ws that would
benefit the large states at the expense of the small statesThe leaders of the large
states understood this, too, and insisted on an institutional design for the House
of Representatives that offered them an advantage: representation by the states
based on population. The resulting compromise—two legislative houses that
are both necessary to approve legislation—was a deliberate attempt to cr eate
institutions of government that would allow small and big states to benefit fom
the union and would encourage all the states to approve the new Constitution.

Now consider tw o of the Supr eme Cour t’s most mon umental decisions,
Baker v. Carr (1962) and  Wesberry v. Sanders (1964). Together, these decisions
effectively mandated that all districts within a state for the U .S. House of
Representatives and the state-le vel house and senate had to be r oughly equal
in population size . Prior to these r ulings, some cong ressional or state-le vel
districts—mostly in cities—had v ery large populations, while other s—mostly
in rural areas—were very small in population. Rural residents had much more
representation per person than urban residents in some states. The Court rul-
ings resulted in many more urban districts and increased urban representation
in state legislatures and the House of Representatives. The Court claimed that
mandating equal-sized districts was consistent with the idea of one peson/one
vote, an idea it claimed was implied in the Constitution.'®

These two Supreme Court decisions subsequently changed the natur e of
politics in some states. Both the people who br ought the la wsuits and the

1> Daniel Dier meier and K eith Krehbiel, “Institutionalism as a Methodolo gy,” Journal of Theoretical
Politics 15 (2003): 123—44.

' Note that the Cour t allowed the Senate to pr eserve its highly unequal system of r epresentation by
population. This was due to the fact that the nature of representation in the Senate was clearly specified
in the Constitution.
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defendants in the cases were well aware of the consequences, as were the jus-
tices of the Supr eme Court. The institutional change or dered by the Cour t
fundamentally alter ed the natur e of r epresentation in American leg islatures,
bringing into the system more representatives from urban populations, includ-
ing racial minorities, members of new immigrant communities, and those who
wanted more federal help for cities. It is no accident that go vernments at the

state and federal level in the US. adopted policies fiiendlier to large cities in the
decades following the institutional changes in epresentation, which meant that
people in large cities benefited in concr ete ways from new transportation sys-
tems, more health clinics, and job training programs paid for by governments.
Thus, a change in institutional design poduced a difterent solution or outcome
than the previous institution had, or than a different institutional change would
have had.

Institutions can be designed or can e  volve over time . They contin ue to
shape outcomes long after those who or  iginally designed the institutions
have departed the scene . Institutions ha ve lasting effects on societies because
they channel political, economic, and social behavior into patterns that can be
enduring. As an example, after the national government began to spend a lot
of money on space research in the 1950s, a set of interest groups, such as those
representing scientists, universities, and research companies, formed to pressure
the government to contin ue these spending policies. In this w ay, the institu -
tions created to promote space research—new agencies like NASA—became
self-reinforcing in that the y spawned groups in society applying pub lic pres-
sure for r obust budgets for mor e space r esearch. More generally, the policies
chosen as a result of an institutional design create interest groups that resist any
institutional changes that would threaten the policies that benefit them. Social
scientists often refer to this idea as path dependence. Path dependence in this
context means that institutional decisions made early on deeply affect cur rent
and future policy decisions. The system begins down a “path.” Past decisions
about institutions leave legacies for the present that make it difficult to change
direction, even if that change seems desirable in the present.

Consider our discussion of ho w representation in the Senate w as designed
and the consequences of this design: the decision in 1789 to g rant each state
in the ne w United States equal r epresentation in the Senate has pr ofoundly
shaped the policies of the national go vernment. Because spar sely populated
farm states have as many senators as highly populated urban states, the Senate
historically has been mor e sensitive to the plight of f armers than have other
parts of the national go vernment, and has tended to thw art changes in policy
that threaten farmers’ incomes, even when a majority of the population favored
such changes. Moreover, as we will see in Chapter 5the Senate povides oppor-
tunities, under its institutional r ules, for a small minor ity of senator s to halt
legislation they do not like. So once policies are set that happen to favor rural
areas, perhaps helped along because of the over-representation of smaller states,

path dependence The notion
that earlier events or decisions
deeply affect current and future
policy decisions or outcomes.
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authoritarianism A political
system in which there is no
expectation that the govern-
ment represents the people,
and the institutions of govern-
ment do not give the people a
direct voice in who will lead.

dictatorship An authoritar-

ian political system in which
sovereign power is vested in
one individual.

monarchy A political system in
which a ruler (usually a king or
queen) is chosen by virtue of
being the heir of the previous
ruler.

oligarchy A political system in
which power resides in a small
segment of society.

one-party state A political
system in which one party
controls the government and
actively seeks to prevent other
parties from contesting for
power.

democracy Rule by the
people; in practice today this
means popular election of the
government and basic protec-
tions of civil rights and liberties.
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a few senators from those states can Hock later attempts to undo the policies.In
this way, certain institutional design featur es—such as equal r epresentation by
state in the Senate and stiong rights of a minority of senators to stop legislation
action—not only can cause cer tain policies to occur but also can freeze those
policies in place once they do occur.

Types of Government Institutions

Comparing the American political system with other political systems can help
us to understand and evaluate it. We can learn about the consequences of hav-
ing different institutional forms by examining what happens in other counties.
We will compare the United States to other countries throughout this book.

The institutions of government shape the operation of the o verall political
system, and they differ across countries.!” All governments, even nondemocratic
ones, have some kind of basic institutional structure. A common feature of the
various types of authoritarianism is the absence of any expectation that the
government represents the people. Furthermore, the institutions of government
do not give the people a direct voice in choosing their leaders. The institutions
within these countries, however, can be different.

Some authoritarian countries are dictatorships, vesting sovereign power in
one individual. For many decades until his death in 2011, Mu‘ammar Qaddafi
ruled Libya uncontested as a dictator . He maintained final author ity over the
government and dealt har shly with his political opponents. In monarchies,
such as in Saudi Arabia and Jordan, the king (or queen in some instances) rules
on the most critical matters, and there is no competition for his (or her) posi -
tion. Most author itarian countries are oligarchies, meaning that the politi -
cal power resides in a small segment of society . In the major Middle Easter n
monarchies, a parliament that is partially elected and partially appointed shares
power with the monar ch, and the parliament mak es many of the da y-to-day
policy decisions. Other nations are one-party states, another form of oligar-
chy. In China, for example , the Comm unist Party runs the go vernment and
represses any opposition. It is not subject to real competition in elections. The
leader of the Chinese Comm unist Party conducts for eign policy, but shares
with various party committees the responsibility for day-to-day governing.

In the parts of the world accustomed to democratic go vernment, not only
do people want governmental institutions to solve collective dilemmas—even
the most totalitarian governments can do that—they also demand specific insti-
tutions based on democratic principles that will improve the welfare of every-
one in society.

Democracy means rule by the people. Although there is disagreement over
exactly what democracy means in practice, some consider it an ideal situation

17 Plato’s Republic is an excellent place to begin a discussion of the various kinds of political systems.
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where everyone has an equal voice in all public decisions, a goal that has never
been attained and perhaps ne ver will be . There is widespr ead consensus that,
at a minimum, democracy means that the people leading the go vernment are
chosen by popular election to rule for a specific period.

Nearly all governments in the world’s democracies are also republics, mean-
ing that public officials are chosen to represent the people in an assemHy, which
makes important policy decisions.'® This is in contrast to direct democracies, in
which citizens can vote directly on policy matters. No country operates purely
by direct democracy, though some countr ies, such as Switzerland, and e ven
many of the states in the United States, such as Califor nia and Or egon, rely
extensively on referendums or initiatives to decide major policy issues.'’

Today, most people—e ven those li ving under author itarian r ule—believe
that democracy is a desirable form of government, based on the simple notion
that democratic go vernment tends to pr oduce better standar ds of li ving and
people with their pr eferences more greatly satisfied compar ed with those in
other systems of government.?

In democratic systems,large-scale conflicts among goups of people typically
are settled peacefully through legislatures, courts, elections, and administrative
agencies. Although peaceful conflict settlement can be r eached even in the
most author itarian or dictator ial regimes, democratic r egimes offer a better
track record of preventing wars, horrible human rights abuses, and oppression.
They also tend to be less corrupt than authoritarian regimes.

‘What makes a country more or less democratic? In classifying political sys -
tems, inter national organizations use specific cr iteria. For example, Freedom
House, a nonpr ofit organization that monitor s the democratization of coun -
tries, relies on two general criteria:

» DPolitical rights: the degree to which a country’s political process allows for
open and extensive participation of citizens, with free and fair elections.

»  Civil liberties: the degree to which a country’s people are free to express their
views and organize into political paties and other groups, to run for office to
pressure the government, and to insist on the independence of the judiciary.

There is disag reement o ver how democratic the United States has been
in the past, and even how democratic it is toda y. Some critics argue that the

8 This use of the word republic should not be confused with the distinction made between a republic and
a constitutional monarchy. A republic, of which the United States, Germany, and France are examples,
has no monarch, and the head of state is chosen b y the people or b y representatives of the people . A
constitutional monarchy, such as in the United Kingdom or Belg ium, formally has a king or queen as
its head of state. In practice, there is little difference between these two forms of democratic governance,
because monarchs have long since become figureheads and do not retain governing power.

¥ R eferendums are direct elections in which voters choose whether to support a law passed by a par-
liament or legislature. Initiatives are direct elections in which v oters choose whether to suppor t a law
proposed by a group of fellow citizens.

% For evidence on the links between democracy and quality of life, go to www.freedomhouse.org.

republic A political system
in which public officials are

chosen to represent the people

in an assembly that makes
important policy decisions.
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CHAPTER 1

United States is less than a full democracy because, for example, it has mis-
treated, and contin ues to mistr eat, specific g roups of minor ities, or because
wealthy people have advantages in influencing electoral politics.We will discuss
the first point in Chapter 4 and the second in Chapters 5, 11, and 16.

There is great variety in democratic institutions ar ound the world. In fact,
the institutional featur es of American government are quite rar e. Figure 1.4
lists some basic elements of the American political system and shows that most
other countries have different institutions. In later chapters, we will study and
compare these institutions in more detail.

Although many other countr ies share one or se veral institutional featur es
with the United States, none has the identical institutional str  ucture. F or
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example, the Canadian system is also federal and republican, but it is not presi-
dential, nor does it have separation of powers. The American system is particu-
larly unusual because of its combination of federal and pr esidential structures,
as well as the fact that it has only two major political parties.

Political scientists have demonstrated that institutional differences shape not
only the nature of politics but also the kinds of policies adopted and the impact
of those policies on people’s lives. For example, analysts have found differences
between countries that are federations and countries with unitary governments
(strong central go vernments with no subnational go vernments having inde -
pendent authority) in their appoaches to economic policy They conclude that
tederal countries do not change their economic policies as abruptly as unitary
countries. Political scientists also draw on comparative data to argue that if the
United States were to change its method of electing pesidents and members of
Congress to be more like the methods used in Euopean countries, the country
would have more than two major political parties. And systems with more than
two major political parties tend to be characterized by more generous govern-
ment spending on social programs.

Analyzing Politics and Government

The concepts that we have covered in this chapter awe those that political scien-
tists use to analyze and understand politics and government. Let us now return
to the opening stor y of the b udget crises during President Obama’s terms in
office to see how these concepts help us make sense of the apparent puzzle in
the story.

Two collective-action problems lie at the heat of the story. The first is among
the public, who in general do not like to pay taxes despite wanting the govern-
ment to maintain programs and services at a high le vel. Each individual would
prefer that other s pay for the go vernment’s programs, as long as the benefits
of those programs and a stab le economy are available to everyone. In fact, the
national government often borrows money rather than raise taxes to pay for its
new programs, thus leading to the large deficit. When the government borrows
money to pay for services instead of taxing citizens, it is in effect asking futur e
generations (who will ha ve to pay back the loans) to bear the cost of cur rent
government programs. Thus, contemporary beneficiaries of the stinulus plan are
free riding off their children! The more general point is that it is always tempt-
ing for taxpayers to support tax cuts and generous government programs on the
assumption that citizens other than themselves will pay the bill.

The second collective-action problem occurs among politicians. Suppose a
politician prefers to balance the budget by cutting back a popular and expen -
sive program like Medicare, as opposed to raising tax es or cutting other pr o-
grams. Any politician who takes this stand and declares his or her support for a
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reduction of government services runs the risk of losing the next election. If a
large group of politicians joined together to advocate for reductions in Medi-
care, then each politician in that group would be somewhat protected. But it is
hard for any individual politician to overcome the temptation to go along with
the crowd, because that is the easier cour se of action. From the perspective of
those who do not favor continued funding at current levels, fear of the wrath
of voters prevents them from publicly supporting deficit-reducing policies like
cutting programs or raising taxes. We learned earlier that public goods are hard
to produce because of collective-action problems. In this case, the public good
such as a balanced budget does not happen because the individual costs of par-
ticipating in the collective action are high enough that the joint effort to stop
the growth of expensive government programs and services never gets oft the
ground.

We also know that institutions are designed or evolve in response to collec-
tive dilemmas and pr incipal-agent problems. The main theme of this book is
that the specific political institutions chosen to solv e collective dilemmas and
principal-agent problems have important consequences for society . Generally,
the crises over the budgets indicate that political institutions designed to solve
some problems cannot solve all problems, and so other collective dilemmas will
arise. The budget deficit continues to be very large, and politicians continue to
battle over which policies are necessary to balance the budget, such as cutting
services and programs or raising taxes.

Many details about the institutions in the American political system help to
explain the contin ued recurrence of b udgetary crises, but we would be get -
ting ahead of our story to try to incorporate them all here. We will study these
institutions in later chapter s, but first, we take a closer look at the challenges
the Founders faced in designing the basic institutions ofAmerican government.

FURTHER READING

* = Included in Readings in American Politics,3 e

Acemoglu, Darren, and James Robinson, Why Nations Fail: Origins of Power,
Poverty and Prosperity (New York: Crown Publishers, 2012). Nations will fail
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Axelrod, Robert, The Evolution of Coopemtion (New York: Basic Books, 1984).
A close analysis of the prsoner’s dilemma, especially situations where people
have r epeated interactions with one another ; tit-for-tat strateg ies ar ise
over time when people f ace each other r epeatedly in pr isoner’s dilemma
situations.
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Events like Shays’s Rebellion, in which poor farmers took up arms against the government in 1786-87, pointed to the need for
a strong national government. However, at the time of the Founding, many people were afraid of putting excessive power in
the hands of the national government, and this debate over governmental power shaped the Constitution.
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THE CONSTITUTION

The Founders wanted to establish a set of governmental institutions that

were powerful enough to be effective, but not so powerful as to become
dangerous to liberty. Why did the Founders who favored a stronger national
government prevail overthose who preferred a weaker one? Did the Constitution
succeed in striking an effective balance, preserving order and liberty?

n 1786, not long after the United States won independence from Britain, a group
of several hundred debt-laden, cash-poor farmers in Massachusetts took up arms
against their new government. They were led by Daniel Shays, a veteran of the

Revolution, who faced the threat of debtor's prison when he returned home from
the war. Shays’s Rebellion pitted poor farmers like Shays—who had been hurt finan-
cially by an economic downturn after the war—against the Massachusetts state mili-
tia. The farmers resented the state government’s enforcement of foreclosure rules
and its alignment with Boston-area merchants. The rebels closed down courts across
Massachusetts in an attempt to prevent debt collection. In 1787, Shays led a march
to Springfield, Massachusetts, with the intention of seizing the federal arsenal there.
Along the way, more farmers, including many war veterans and even some state
militia members, joined the rebels, bringing their numbers to around 1,400. The rebel-
lion was eventually crushed in Springfield by a privately funded government militia,
but the armed resistance by civilians against state troops alarmed political leaders
throughout the young country.

Shays’s Rebellion severely tested the governmental institutions in place at the
time, which had been established by the Articles of Confederation (ratified in 1781).
As Shays’s Rebellion and other events following independence showed, the Articles
did not provide for effective security in the new country. The rebellion was emblematic
of the many collective dilemmas facing the new country. Under the Articles, there was
a unicameral (one-house) Congress with two to seven delegates from each state. But
there was no executive branch to enforce the laws passed by Congress, to protect the
states from internal or external threats, or to represent the country in foreign relations.
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And Congress could not raise revenue by passing direct taxes, customs, duties, or
levies. Instead, it had to “requisition” the states for money, and then wait for them to
raise funds and forward those to the national government. Finally, the procedure for
amending the Articles was too onerous, making it nearly impossible to address these
shortcomings under the Articles.

When delegates from the various states gathered at the Constitutional Convention
in Philadelphia in 1787 to improve the institutions of government, they quickly decided
to write a new constitution. In summarizing the defects of the Articles, they had events
like Shays's Rebellion in mind. They understood that they needed to strengthen the
national government so that it could respond to crises like these, and to other collec-
tive dilemmas such as the state-by-state economic policies that, by operating distinct
from and sometimes at odds with other states, were harming the country as a whole.

A major concern, resulting from the national government’s lack of enforcement
and direct taxing powers, was that financial free riding among the states was com-
mon. Here we see a clear example of a collective-action problem as described in
Chapter 1. All of the states would benefit from a stronger national government able
to enforce order, but it was in each state’s interest to let the other states pay for the
military power necessary to keep order. As a result of the incentives to free ride, the
national government failed to raise more than 20 percent of the funds owed to it by
the states, with some states paying none of what they owed. Moreover, a series of
ominous events, including Shays’s Rebellion, quickly revealed the problems inherent
in having a national government without an executive wielding military powers.

At the same time, the Founders were acutely aware of Americans’ fear of excessive
governmental power. The Revolution that secured independence from Britain was
justified as a fight against tyrannical power, and state leaders had agreed to the Arti-
cles of Confederation because they wanted a weak national government that would
not interfere too much with the states or individual freedoms. Most citizens believed
that the Revolution would lead to less intrusive government and thus to more liberty
than they experienced under British colonial rule.

The task for the Founders at the Constitutional Convention was to agree on a set
of governmental institutions that were powerful enough to resolve collective dilem-
mas among the states in times of crisis, but not so powerful as to become dictatorial
or dangerous to liberty. As we will learn in this chapter, the Founders held different
views as to how this balance should be struck. Some wanted much stronger national
powers than were allowed under the Articles, while others preferred to keep national
powers weak while perhaps strengthening the state governments. In the end, the
former group (called Federalists) won out. Why did the Federalists triumph when
there was so much distrust of government among the people? Did the Constitution,
which created a set of relatively strong national institutions, strike an effective balance
among the competing views of appropriate governmental authority?
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What Do Constitutions Accomplish?

In societies governed by the rule of law, legal codes are intended to be applied
to everyone in an unbiased manner. This implies not only that legal principles
guide the behavior of citizens b ut also that the go vernment, and the officials
in that government, are subject to the law and cannot make arbitrary decisions
contrary to the law in their capacity as public authorities.

In authoritarian regimes or dictator ships, leaders are often not subject to
the same rules that apply to all other citizens. The law in such systems can be
what the leaders say it is at any point in time. One of the distinctive features of
democratic systems, by contrast, is governance by a body of laws that has been
established by the people or their representatives.

Written constitutions form the basis of most societies governed by the rule
of law. They establish the basic institutions of go vernment and r epresent the
country’s legal core. Legal scholars worldwide share an understanding of a hier-
archy of law, which sets constitutional la w above statutory law. Statutory laws
are those passed b y legislatures or b y administrative agencies empo wered by
legislatures. Constitutional law is seen as the collection of fundamental mles for
making statutory laws and regulations.

In essence, constitutions specify the most basic institutional mles for making
policies. For example, legislatures make statutory law, but constitutions deter -
mine who is elig ible to be in the leg islature, what author ity the leg islature
has, and in man y cases, what r ules legislators must follow to mak e decisions.
Although the officials elected to leg islatures may disagree about what pub lic
policy should be, they should not routinely disagree about who can make the
decisions and how those policy decisions should be made Put more abstractly, a
legitimate constitution reflects a shared understanding of who can wield pulic
authority and what kinds of authority public officials should have.

A constitution is therefore a prerequisite for a society based on the rule of law.
To use an analogy from biology, the U.S. Constitution is like a skeleton; it provides
the fundamental shape and str ucture of the whole political system. Upon that
skeleton hangs the flesh ofAmerican politics, which features competition between
groups and individuals for resources, influence, and public office. Some parts of
the skeleton support muscular institutions such as theAmerican presidency, which
has become stronger over time and is today far more powerful than specified in
the Constitution. Other parts of the skeleton are more fragile, such as the elation-
ships between the national government and the states. These “bones” were broken
during the Civil War in the mid-nineteenth centur y and rebuilt afterward with
new material, including constitutional amendments and court decisions.

The skeleton analogy, however, goes only so far. Although human skeletons
age and w eaken over time, the Constitution li ves on, providing structure to
the political system for centur ies. And unlike the typical human sk eleton, the
structure of the Constitution has contin ued to evolve during the nation’s life.
A human skeleton can be healed and only slightly amended if defecti ve. The

rule of law A system in which
all people in a society, includ-

ing governing officials, are

subject to legal codes that are

applied without bias by inde-

pendent courts.
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Constitution, however, has proven remarkably adaptable in the face of national
challenges, sprouting new limbs and bones to strengthen its overall structure.

If a constitution is a skeleton that provides structure to the political system,
the backbone of that skeleton is the set of institutions of gwernment specifying
who has ultimate legislative, executive, and judicial authority, and how those in
authority are subject to the laws.

Recall fr om the last chapter that go  vernments exist to solv e the basic
problem identified b y Thomas Hobbes: without go vernment, society w ould
descend into chaos and few or no public goods would be provided. Sovereign
authorities are required to solve societies’ fundamental collective dilemmas. In
establishing the basic form of government, a constitution provides the plan for
solving troublesome collective dilemmas. Indeed, one could regard a constitu-
tion as a series of prescriptions for such problems.

Origins of the American Political System

Among the types of collecti ve dilemmas w e discussed in Chapter 1 w ere
collective-action problems and coor dination problems. Let us no w examine
these dilemmas in the context of the 13 ne w states organized under the Arti-
cles of Confederation prior to the writing and ratification of the Constitution.
When these states faced a collective-action problem, each had a strong incen-
tive to free ride off the efforts of others. Under the Articles of Confederation,
the national government could not compel the states to do much of anything.
As a result, many states failed to pay their share of the debt incurred during the
Revolutionary War, even though all the states enjoyed the benefits of indepen-
dence from Britain. Likewise, some states refused to participate in cooperative
efforts intended to boost the national economy. When several New England
states agreed to close their ports to British goods in order to protect their own
industries, Connecticut took advantage of the situation by welcoming British
goods and secur ing more favorable terms of trade fr om England than those
extended to other states. Connecticut even imposed a tax on goods from Mas-
sachusetts after leaders from that state complained.Such collective-action prob-
lems often descended into rounds of punishment, recrimination, and mistrust.

In the case of coodination problems, all states are worse off if the group fails
to act in unison. The states may disagree on how precisely to coordinate, but
they all have an incentive to pursue a common course of action. For example,
under the Articles of Confederation, states printed their o wn currency. This
not only made it difficult for people fr om foreign countries to trade with or
conduct business in the United States, it also led to rampant inflation because
states had incentives to print their own money to pay oft debts. Most leaders
recognized that if the colonies could ag ree to use one national cur rency;, it
would make trading and business investment more attractive to foreigners and
also lead to unified policies on inflation.
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Colonial Charters massive inflation, a problem that leaders under the Articles of
Confederation were unable to rectify.

In the mid-eighteenth centur vy, the American

colonies were part of the Br itish Empire. Having

defeated the French in the French and Indian War of 1754—63, the British had
established political contr ol over most of the Atlantic seaboard, from what is
now Virginia to Maine. The colonies provided raw materials for British indus-
try, money for the Crown through taxation of colonial subjects, and space for
émigrés from Britain to settle in the New World.

Each colony had a char ter describing the po wers and r esponsibilities of the
different branches of go vernment. Colonial governments typically consisted of a
lower chamber (the assembly), whose members were elected by propertied white
males in the colonies; an upper chamber (the council); and a governor. The mem-
bers of the councils were appointed by British government officials, and the gov-
ernor was appointed b y the go verning English nob le or compan y that ran the
proprietary colony, or in the case of a royal colony, by the British government.

These charters, and the institutional design the y described, presaged later
state constitutions and the U .S. Constitution. The Nor th American or igins
of separation of po wers, a single ex ecutive, and a tw o-chambered legislative
branch lie in these colonial governments and charters.

The Revolution

Tensions between the Br itish government and the colonies escalated in the

1760s as the colonists grew increasingly weary of being exploited for the eco-
nomic benefit of England.Many of them especially esented the repressive taxes
and unfair trade rules imposed by London.They rebelled against the Crown by
various means, including boycotts, riots, attacks on Br itish troops, and formal
declarations that the colonies had sole authoity to tax themselwes (“No taxation

ORIGINS OF THE AMERICAN POLITICAL SYSTEM =
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By the 1760s, American colonists were increasingly resistant to the taxes and other rules
imposed by the British government. Here, British troops arrive in Boston to enforce compli-
ance in the colonies. Depite the resentment toward British rule, some of the institutions of
colonial government were later adopted by the states in the U.S. Constitution.

without representation”). The colonies ignored or flouted a series of measures
by which the Crown demonstrated its authority. Radical g roups of colonists,
such as the Sons of Liber ty in Boston, planned public events to highlight the
abusive actions of the Br itish government. In one such e vent, known as the
Boston Tea Party, rebels raided Br itish ships in Boston Harbor and dumped
hundreds of chests of tea into the harbor to pr otest increasingly onerous taxes
on tea from the East Indies.

In 1774, the Continental Congress, which represented the colonies in com-
munications with the British government, repeatedly passed resolutions deplor-
ing the actions of the Ciown, asking for rlief, and expressing continued loyalty.
At the same time, it approved broad boycotts of British goods and indicated that
the colonies were willing to r isk war with Britain to be free of its tyrannical
control. The British government responded to these provocations not through
dialogue or by seeking compr omises, but by sending tr oops to America and
threatening to arrest the leaders of the rebellious colonies.

In the spr ing of 1775, under or ders to ar rest John Hancock and Sam -
uel Adams, two Massachusetts leaders who had been urg ing the colonies to
declare independence, 700 British troops confronted 70 Massachusetts mili-
tiamen in Lexington, outside Boston. When the militia r efused to disper se,
the British redcoats fired, killing eight Americans. The British troops then
advanced on nearby Concord and exchanged gunfire with another group of
militiamen on a br idge over the Concor d River. The British subsequently
retreated, only to be attacked by more than 1,000 Americans. By the end of
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the battle, 73 British troops had been killed and 200 wounded. These open-
ing battles of the war for American independence were humiliating setbacks
for the British.

News of the battles spread rapidly on both sides of the Atlantic. The British
and the Americans mobilized additional tr oops, and o ver the next y ear they
fought to capture key cities and forts from each other. Neither army gained the
upper hand, but the escalating war inflamed passions on both sides.Violence by
the two armies became more wanton and brutal. In the spring of 1776, real-
izing that it had a real fight on its hands, the Crown sent tens of thousands of
additional troops to put down the troublesome colonists. Throughout the year,
thousands of British-paid Hessian mercenaries were dispatched to invade and
occupy New York City. It was widely assumed that they would then proceed to
conquer the capital city of Philadelphia.

As the colonies pr  epared for ane w Br itish onslaught, the y for mally
announced their separation fr om Britain in July 1776. Implicitly, the Decla-
ration of Independence w as also a declaration of full-scale w ar against Br it-
ain. Discussion within the Continental Cong ress prior to the signing of the
Declaration revealed a bitterly di vided group of colonial leader s. There were
moments when men charged other s with tr eason and stor med out of the
chamber. Those who remained and signed the document did so with consider
able trepidation. Had the Revolution failed and the men been captured by the
British, they would surely have been shot or hanged as traitor s to the Crown.
In fact, they wrote a secret agreement into the records of Congress: “To prevent
traitors and spies from worming themselves amongst us, no person shall have a
seat in Congress until he should have signed the Declaration.”!

After the Declaration, the war raged for five more years along the Atlantic
seaboard, at various locations in the intesor of the continent,in theWest Indies,
and in what is now Canada.With considerable help from the French, who pro-
vided badly needed naval power, the Americans eventually were able to isolate
British forces and destroy them or induce their surrender.

The Declaration of Independence

The Declaration of Independence and the U .S. Constitution are famous all
over the world, not only for being the founding documents of the United

States, but also for their influence in promoting specific philosophies of gov-
ernment. Both have been widely imitated or r eferred to in other countr ies’
founding documents. Because it deter mined the institutions of American
government, the Constitution pla ys by far the mor e important role in our
daily lives. However, the Declaration of Independence , written by Thomas
Jefferson in bold, memorable prose, has long been widely quoted in defense

! Cornel A. Lengyel, Four Days in_July: The Story behind the Declaration of Independence (Garden City, NY:
Doubleday, 1958), p. 250.
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of revolution and in defiance of ab usive authority. It was and contin ues to
be enormously influential in proposing that by virtue of their natural rights,
people ought to be self-governing and free from subjugation by foreign pow-
ers or tyrannical leaders.

The Declaration compr ises three parts. The fir st offer s an argument for
rebellion. The more learned members of the F ounding generation, including
Jefferson, were influenced by the English philosopher phn Locke (1632—-1704),
who was well known for declar ing that government was legitimate only if
it was based on the consent of the go verned. Locke wrote that go vernment
exists to pr otect people’s natural r ights, which include the r ight to life and
the enjoyment of their pr operty. He also w as a proponent of “social contract
theory,” or the idea that by entering into a society ruled by a popularly elected
government, people were obliged to obey the rules determined by the majority.
For Locke, decision making by majority rule logically followed from the idea
that all humans ought to be tr eated equally. A government formed by people
consenting to being constrained could, in Locke’s words, lead to “peace, safety,
and public good.” These ideas by Locke influenced J efferson when he wr ote
the Declaration’s famous opening paragraphs asserting that “all men are created
equal,” that people have the right to “Life, Liberty and the pur suit of Happi-
ness,” and that governments derive their “just powers from the consent of the
governed.”

The Declaration’s second and lengthiest section pr  ovides political justi -
fication for r ebellion. It calls King George III a tyrant and cites a litan ~ y of
grievances against him. In the document’s third part, the former colonies took
the fateful step: “We, Therefore, the Repr esentatives of the United States of
America . . .solemnly publish and declare, That these United Colonies are, and
of Right ought to be Free and Independent States; that they are Absolved from
all Allegiance to the British Crown.”

After considerable debate, the Continental Congress approved the Declara-
tion by an affir mative vote by representatives from 12 of the 13 colonies on
July 4, 1776. The Ne w York delegation appr oved the document tw o weeks
later, after r eceiving approval to do so fr om their state con vention (as their
legislature was called at the time).

The Colonial and State Constitutions of the 1780s

The writers of the U.S. Constitution drew much of their inspiration for insti-
tutional design from the state constitutions drafted following independence. In
fact, many delegates to the Constitutional Con vention had written their own
state constitutions.

Between 1776 and 1784, most of the states ratified constitutions estab lish-
ing forms of government that looked partly, if not entirely, like today’s national
government. The states typically had separation of po wers between a single
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executive and a legislative assembly, with an independent judiciary. These simi-
larities reflected a widespread appreciation for the ideas of the French philoso-
pher Montesquieu (1689—1755) and of Locke, who believed that power should
be fragmented and that to lodge po wer in one branch of go vernment was to
invite abuse of authority and even tyranny.

The powers delegated to the branches of go vernment varied from state to
state. Nearly all the po wers mentioned in the U .S. Constitution for the v ari-
ous branches could be found in se veral of the state constitutions. For instance,
Georgia, Delaware, Massachusetts, New Hampshire, New York, and South Car-
olina all declared that their governors or presidents were commanders in chief
of state militias. The assemblies, however, had the powers of the purse and sole
authority to pass leg islation for the common good. Most states also had the
equivalent of a bill of r ights designed to protect freedom of speech, press, and
religion, and to guarantee r ights for cr iminal defendants. The description of
basic rights and liber ties protected under la w given in the Virginia Declara-
tion of Rights (1776), which was attached to the Virginia constitution, formed
the basis for the fir st 10 amendments to the U .S. Constitution, known as the
Bill of Rights. It is worth noting, however, that the application of these bills of
rights was uneven. Several states in the 1770s and 1780s had established official
religions and passed oner ous laws restricting free speech. In Connecticut, for
example, the Cong regationalist Church remained its estab lished church until
the 1810s. The states generally forbade speech expressing loyalty to the British
Crown, a stand that is unsur prising following the Revolution, but was never-
theless restrictive and at odds with the ideas expressed in their bills of rights.

The Articles of Confederation

As we saw at the start of this chapter, in their first attempt to create a national
constitutional system the representatives from the states agreed on a set of insti-
tutions that largely failed to address their underlying collective dilemmas. The
Articles of Confederation, ratified in 1781, created more of a cooperati ve
framework among sovereign states than a sovereign national government with
power to govern effectively.

In principle, the Congress established by the Articles had meaningful powers,
but in fact it had little means to enfor ce its laws. Under the Articles, the states
agreed on actions that they should not take independently, such as conducting
foreign policy or under taking military operations. They also ag reed on ho w
states would respect one another} prerogatives, such as by returning fugitives or
honoring each other’s contracts. Each state had two to seven delegates but only
one vote in the Congress under the Articles, and the wting rules were such that
9 of 13 state delegations were required to approve legislation.

As noted in the opening stor y of this chapter, in the absence of an ex ecutive
with powers to enforce the rule of law, and without the po wer to raise revenue

Articles of Confederation

The constitution drafted by the
Second Continental Congress

in 1777 and ratified by the

states in 1781. It set up a weak

central government consist-

ing of a congress with limited
legislative power and virtually
no authority over the execution

of its laws.
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for common action, the Confederation under the  Articles pr oved ineffecti ve.
Moreover, it lack ed the means to cor rect its shor tcomings. The requirement of
unanimous consent for an y amendments to the Articles meant that an y single
state could Hock institutional change For example, 12 of the 13 states appoved an
amendment allowing for a levy on imported goods to raise funds for the common
defense.Yet when Rhode Island failed to approve the measure, the Confederation
was forced to contin ue to r ely on the goodwill of the states to pa y what they
owed. Inevitably, states were free riders and collective-action problems persisted.

Leaders in several states called for a con vention to discuss problems among
the states r elated to trade and finances. A first attempt to hold a con vention
in Annapolis in 1786 failed when only fi ve state delegations sho wed up. That
meeting, however, resulted in a statement calling for a tr ue national con ven-
tion. The Continental Cong ress approved the idea, and the meeting w as set
for May 1787. Eventually, 55 delegates from all the states except Rhode Island
convened in Philadelphia, ostensibly to amend the Articles.

The Constitutional Debates

It quickly became clear at the 1787 Constitutional Convention that amending
the Articles would not be sufficient to address the collective dilemmas that the
states faced. A new constitution was in order. The document ultimately drafted
in Philadelphia that summer w as the pr oduct of intense negotiations among
competing interests represented by the men who wrote and ratified it.

Despite the Constitutional Convention’s secretive deliberations, we know a
lot about what occurred there thanks to James Madison’s detailed journal. His
notes reveal major cleavages among both the states and their political leader s.
These divisions related to three major issues: liberty versus strong government,
large states versus small states, and slavery.

Liberty versus Strong National Government One clea vage existed betw een
those who wanted to preserve the philosophy of indi vidual liber ty that ani -
mated the Revolution and those who belie ved that a mor e vigorous national
government was necessary. Individual liberty tended to mean veak government,
primarily at the national level but also at the state levels. Several prominent men
of the revolutionary generation, including John Hancock, the first signer of the
Declaration, and Patrick Henry, a prominent Virginian who had led the fight
against the Stamp Act in 1765, declined to attend the convention. They wished
to preserve the “spirit of 1776, which reflected a government philosophy more
consistent with the Articles—namely, that free and independent states should
retain full sovereignty with no exter nal constraints. To Henry and others like
him, freedom from the dictates of an American national go vernment was as
important as freedom from British tyranny.

In contrast, a majority of Henry’s fellow Virginians who attended the Phila-
delphia gathering proposed a plan for a set of institutions that w ould replace
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Virginia Plan

e Members nominated by the e Members elected by the people e Single, independent executive
state legislatures and elected

by the lower house ¢ Number of representatives e Appointed by the legislature
determined by state population
o Number of representatives (or quotas of contribution)

determined by state population
(or quotas of contribution)

New Jersey Plan

Unicameral legislature Executive

e Members appointed e Multi-person, independent executive

BB e Appointed by the legislature

e One representative
from each state

Connecticut Compromise

e Members appointed by e Members elected by the people ¢ Single, independent executive
state legislatures o Number of representatives e Elected by the state

e Equal number of senators determined by state population; legislatures through the
(tWO representing each s’[a'[e) slaves are counted as electoral C[)”ege

three-fifths of a person

The Virginia and New Jersey Plans and the Connecticut Compromise

House of
Representatives

the Articles and create a strong national government. The basic framework of
the so-called Virginia Plan was e ventually incor porated in the Constitu -
tion, although impor tant and consequential changes w ere made to the plan
throughout the con vention. The plan called for leg islative supremacy and an
independent executive. The legislature would have two houses, with represen-
tation accorded to the states in pr oportion either to their population or to
their contributions to the national treasury. A lower house would be elected by
the people, and an upper house would be nominated by the states and elected
by the lower house. Finally, the original plan contained the provision that the
national legislature could nullify state laws that contradicted the Constitution
(Figure 2.1).

Large States versus Small States The debate over the Virginia Plan exposed
another cleavage, this time between large and small states. The plan did not sit

Virginia Plan A plan proposed
at the Constitutional Conven-
tion by Edmund Randolph of
Virginia, which outlined a stron-
ger national government, with
an independent executive and
a bicameral legislature whose
membership in both houses
would be apportioned accord-
ing to state population.
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New Jersey Plan A plan
proposed at the Constitutional
Convention by William Paterson
of New Jersey to amend, rather
than replace, the standing
Articles of Confederation. The
plan called for a unicameral
legislature with equal represen-
tation among the states, along
with a plural (multiperson)
executive appointed by the
legislature.
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well with those from smaller states who w orried about a legislature in which
seats were apportioned by population size. The New Jersey delegation proposed
its own plan, which was essentially a series of amendments to the Articles that
provided for a single leg islative house with equal representation among the
states. Under the New Jersey Plan, there would be no separation of po wers
between the executive and the legslature in the sense that the legslature would
appoint a plural (multiperson) executive. The legislature would, however, have
strong powers to regulate commerce and would retain supreme authority over
the states on certain matters. This plan, except for a few aspects, was eventually
rejected in favor of a ne w constitution based on the Virginia Plan. The larger
and medium-sized states did not appr ove of equal r epresentation as proposed
under the New Jersey plan.

Slavery A third cleavage divided northern and southern states over slavery. On
this issue, which was intertwined with the question of r epresentation, neither
the Virginia Plan nor the Ne w Jersey Plan was satisfactory to all the states. If
representation in the legislature was to be based on population, as proposed by
the Virginians, how were slaves to be counted? Naturally, the souther n states,
with large slave populations, wished for the slaves to be counted fully for pur-
poses of r epresentation. Ho wever, as their nor thern colleagues pointed out,
the same southern states wanted slaves to count for considerably less than full
persons in deter mining the appor tionment of tax es and duties o wed by the
states to the national go vernment. This contradiction betw een the souther n
states’ position on legislative representation and financial matters bedeviled the
negotiations for some time and it was exacerbated by the discomfort many rep-
resentatives (mostly from the North) felt toward slavery, and especially toward
the continuing slave trade.

Difficult Compromises

Although these three cleavages—over the nature of federation, the representa-
tion of big and small states,and slavery—overlapped, the opposing groups were
not always the same across all three issues. For instance, some delegates found
themselves opposing their colleagues on the question of r epresentation, while
agreeing with them on the question of slavery.

The nationalists—later kno wn as F ederalists for their suppor t of a str ong
federal (national) go vernment—Ilargely triumphed at the con vention, though
only after the idea that the national go vernment could n ullify state la ws was
dropped. As we saw earlier in this chapter, a series of events, including Shays’s
Rebellion and the states’failure to cooperate on impotant matters such as inter
national trade, gave increasing momentum to the belief that a str ong national
government could solve collective dilemmas. Nonetheless, the question of the
national government’s power would continue to be debated,as we will see later
in this chapter.

THE CONSTITUTION



The other tw o cleavages resulted in painful compr omises. The Constitution
would not have been approved by the convention or ratified by the states had the
delegates stuck firmly to their positions on the issues of representation and slavery.

The Connecticut Compromise The issue of r epresentation was the most dif -
ficult to r esolve. Delegates r emained deadlock ed o ver it for se veral w eeks.
Finally, a committee composed of one delegate fr om each of the participating
states hammered out the Connecticut Compromise. It was a compr omise
between the essential elements of theVirginia and New Jersey plans. The com-
promise deter mined that Cong ress would be composed of tw o houses, with
representation in the lo wer house appor tioned by population and the upper
house having equal representation across the states.The nationalists insisted that
the lower house, elected by the people, would initiate all spending bills. The
southern states insisted, for the pur poses of representation in the lower house,
that slaves would have to be counted in some fashion acceptable to them. Ulti-
mately, on the question of slae representation, northern and southern delegates
compromised on a for mula such that fi ve slaves were to be counted for r ep-
resentational purposes as three people. Only after the southern states accepted
a northern counterproposal did they come to ag reement. Northern delegates
insisted that for them to go along with the so-called thr ee-fifths compromise
on lower house representation, in a similar way five slaves would count as three
persons for the purposes of apportioning financial levies on the states. With all
finally agreed on the compromises on these representational issues, which were
of immense importance to the design of the new government, the convention
could move forward on other issues.

LGETRL S Three Cleavages at the
&8I ESF Constitutional Convention

Cleavage 1: Strength of National Government
= Some delegates favored a weak national government.

= Some delegates favored a strong national government.

Cleavage 2: Representation in the Legislature
= States with a large population wanted a system based on state
population.

= States with a small population wanted equal representation for all states.

Cleavage 3: Slavery
= Slave states wanted slaves counted fully when apportioning seats in the
legislature.

= Nonslave states insisted that slaves also be counted fully in apportioning
costs associated with national government.

Connecticut Compromise

An agreement reached at the
Constitutional Convention that

there would be a bicameral

legislature, with an upper

house (the Senate) composed

of equal representation from

each state and a lower house
(the House of Representatives)

composed of representation

from each state in proportion to

its population.
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Compromising on Slavery The issue of slavery came up several more times in
the convention, and each time delegates recognized that the fate of the Consti-
tution depended on compomise. Even delegates fiom the Noith, who generally
favored abolishing the sla ve trade (or banning sla very altogether), understood
that any move to change the status quo in the South w ould doom the entire
constitutional enterprise. Neither delegates from the major slaveholding states
nor southern state legislatures would have approved the Constitution without
the inclusion of protections of the institution of slavery. Some of the northern
delegates deeply regretted having to compromise on this par ticular issue, but
expected that the issue would eventually go away, either because slavery would
become economically less feasib le or because futur e generations would settle
this delicate matter.

As a result of the southemers’ intransigence, four articles in the Constitution
were included that implicitly sanctioned slavery (although the word slavery does
not appear in the document). The first was Article I, Section 2, which, as men-
tioned earlier, declared that for pur poses of r epresentation in the House and
the electoral college, and for apportionment of direct taxes owed by the states,
every five slaves were to be counted as three persons. (This was superseded by
the Thirteenth and Fourteenth Amendments after the Civil War.) The second
was Article I, Section 9, which stated that the impor tation of slaves could not
be prohibited by Congress until after 1807, although Congress could approve a
limited tax on the importation of slaves. (Congress did in fact ban the importa-
tion of slaves in 1808.) Third, Article V said that no constitutional amendment
was allowed that would change Article I, Section 9, until after 1807. Finally,
Article IV, Section 3, stated that fugitive slaves fleeing to another state were to
be returned to their owners (superseded by the Thirteenth Amendment). These
passages would later be rendered obsolete by congressional action in the early
nineteenth century and by constitutional amendments after the Civil War.

The Constitution was finally ag reed to and signed b y all b ut three of the
delegates present in Philadelphia. Many gave speeches indicating that they were
unhappy with specific aspects of the Constitution b ut felt it was important to
approve the document as it stood. The last signer was Benjamin Franklin, old
and frail, but still eloquent. He said to those present that, throughout the con-
vention and its debates, he had been concerned that the divisions in the young
country might doom it to failure. Now, he said, comparing the young country
to the sun pouring into the chamber, he had “the happiness to know that it is
a rising, and not a setting sun.”

Institutional Features of the Constitution

The U.S. Constitution is the oldest wr itten constitution among those in use
by nation-states around the world. Although it has served as a model for many
other constitutions, the for m of go vernment it estab lished r emains, on the
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whole, distinctively American. Upon its ratification in 1788, the Constitution
provided the new country with the cr itical governance features it had lack ed
under the Articles of Confederation. These features helped to str engthen the
national government by enabling it to o vercome collective dilemmas among
the states and the people. The Founders, however, deliberately designed a con-
stitutional system with limited popular contr ol because the y feared that too
much democracy would lead to poor government and mob mle. Only one unit
of government, the House of Representatives, was directly elected; the Senate,
the president, and federal cour t judges w ere appointed by officials chosen in
some way by the people—the Senate b y state go vernments, the president by
the electoral college, and federal court judges by the president and the Senate.

The complete text of the Constitution is included in théppendix. Here we
consider its main institutional features.

A President as Executive

Various ideas were proposed at the Constitutional Con vention regarding the
executive branch. They ranged from a plural ex ecutive, consisting of thr ee or
more people, to a president who served for life. The delegates eventually settled
on the idea of one person serving as president for a four-year term. Unlike the
Articles, which made it difficult for the states to join tgether to quell ebellions
and negotiate with foreign powers, the individually held executive powers out-
lined in the Constitution w ere intended to br ing decisiveness to the national
government in the f ace of collecti ve dilemmas. Under the Constitution, the
president has r elatively br oad po wers to ex ecute la ws, protect the countr y
against inter nal and exter nal militar y thr eats, negotiate with for eign coun -
tries, and appoint officials to the ex ecutive branch. The president is indirectly
elected by state-level groups of electors, which together make up the electoral
college. This method of presidential selection reflected a compromise between
those who wished for an executive elected by Congress and those who wished
for an executive elected directly by the people in a popular election.

A Bicameral Legislature

The delegates agreed on a Congress with two chambers or houses (we call this
a bicameral legislature), both of which must approve legislation before it can
become law. Because the House of Representatives is intended to represent the
people, its member s are directly elected b y the v oters. Representation in the

House is in proportion to state population,and each representative serves a two-
year term. The Senate is intended to epresent the states. Each state has two sena-
tors, who originally were appointed by the state governments for six-year terms.
Since 1913, after ratification of the Se venteenth Amendment to the Constitu -
tion, senators have been directly elected by the people in their respective states.

electoral college The electors
appointed by each state to vote

for the president.

bicameral legislature A
legislature consisting of two
chambers or houses.
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expressed powers (enumer-
ated powers) Those powers
specifically described in the
Constitution.

elastic clause (necessary
and proper clause) The provi-
sion in Article I, Section 8, of
the Constitution that states that
Congress can make what-
ever laws are “necessary and
proper” in order to provide the
means to carry out its enumer-
ated powers.
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The constitution that was signed in Philadelphia in 1787 was the product of bargain-

ing and compromise. Although the delegates to the convention did not agree on all the

institutional features of the new government, in the end, most felt that it was important to
establish a more effective government than the one under the Articles of Confederation.

The Founders intended Cong ress to be the center of the national go vern-
ment, and endowed it with the g reatest number of expressed powers in the
Constitution, more than those g iven to the ex ecutive or judicial branch. The
general language of the so-called elastic clause, referring to the power to make
“all laws necessary and proper,” grants Congress wide author ity to legislate to
provide the means to carry out its enumerated powers.

An Independent Judiciary

Judicial power for the entir e country rests with the federal cour ts, headed by
the Supreme Court, which has very broad jurisdiction, including all cases‘‘aris-
ing under this Constitution. ”” Cong ress, charged b y the F ounders to decide

whether to establish “inferior” federal courts, early onset up a system of federal
district and appeals cour ts. Courts that are independent of other branches of

government and of the inter ests of their par ticular states or localities pla y an
extremely important role in maintaining social order and promoting the com-
mon good in modem societies. The courts settle disputes over the meaning and
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applicability of la ws and contracts. Without neutral, unbiased cour ts, people,
states, or organizations w ould regularly settle their conflicts b y other means,
including violence or intimidation.

Furthermore, a federal coutt can resolve disputes among states or among sub-
units of the national government. A strong Supreme Court was seen as necessary
to settle conflicts among the states, as much as to resolve cases involving more
general legal or constitutional issues. The states have maintained their own court
systems to manage state-level matters, but cases involving conflicts among states,
between citizens residing in different states, and between representatives of for-
eign countries and the United States are all the prerogative of the federal courts.

Soon after the Founding, the Supreme Court took the futther step of declar
ing that it had the authorty to determine the constitutionality of actions ly any
government within the United States. Although the Court’s power to review
the constitutionality of laws or acts of go vernment was not mentioned in the
Constitution, it w as asser ted by the F ederalists and applied b y the Supr eme
Court in the Marbury v. Madison decision of 1803, as we will see in Chapter 8.

Separation of Powers

The executive, legislative, and judicial functions are separated into three distinct
branches of government in the United States. This is known as separation of

powers. One way to think of separation of powers is to consider what it is not.

Separation of powers does not have the various branches as part of a hierarchy
with one branch above the others. No single branch can determine the people
leading any other branch. Rather, the branches are coequal and have difterent
functions to perform. Separation of powers contrasts with a parliamentary sys-
tem (as in the UK), where the executive (typically the prime minister, as he or
she is known) is chosen by the parliament and remains in power at the parlia-
ment’s discretion. In other words, in parliamentary systems, the parliament sits
atop a hierarchy and can hire and fire the executive. Thus, in practice, having a
president elected independently of the legislature is the distinctive feature of a
separation-of-powers system.The American-style separation-of-powers system,
whereby the legislature does not choose the ex ecutive but rather deter mines
the laws that the ex ecutive must carry out, is incr easingly common among

new democracies around the world. In Latin America, Africa, and Asia, many
countries have systems with elected pr esidents who hold considerab le pow-
ers. Among older democracies, especially in Europe, parliamentary systems—in
which the legislative and executive functions are fused together by virtue of the
parliament choosing the ex ecutive—are more common. When the F ounders
chose to devise a separation-of-powers system, they were deliberately avoiding
a model of government with a single sovereign, based on their expetnences with
the British government. For the F ounders, dividing go vernmental author ity
was a bulwark against oppression.

separation of powers An
arrangement in which spe-
cific governmental powers
are divided among distinct
branches of government;

typically, this means having an
executive who is chosen inde-

pendently of the legislature,

and thus executive power and
legislative power are separated.
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checks and balances An
arrangement in which no one
branch of government can con-
duct its core business without
the approval, tacit or expressed,
of the other branches.

Checks and Balances

The concept of checks and balances (as distinct from the notion of separa-
tion of powers) refers to the ways in which the three branches of government
share power (Figure 2.2). The Founders built various “checks” into the political
system to help ensure that power would not be concentrated anywhere within
the three branches. No one branch can conduct its cor e business without the
approval or acquiescence of the others. While separation of powers divides the
primary functions among multiple branches, checks and balances ensur es that
no one branch has total control over any function. For example, Congress pri-
marily legislates, but the president (or the executive branch) has some legslative
powers, including the power to weto legislation and to call Congress into special
session in emergencies. The judicial branch runs the courts and inter prets the
law, but the president appoints judges to federal cour ts with Senate appr oval.
Congress (or the legislative branch) can override the president’s veto, impeach
the president and federal judges, and set up new federal courts. It must also pass
laws to raise funds for anything the other branches wish to daThe Senate must
approve many executive-branch appointments, including federal judges, as well
as all treaties. The Supreme Court, under the doctr ine of judicial r eview, can
declare acts of Congress or the president unconstitutional. The chief justice on
the Supreme Court presides over impeachment trials in Congress.

Checks and Balances

CONGRESS

Congress can impeach, S S ., ", Appointment of Supreme
try, and ultimately R %, %,  Court Justices and federal

remove the president " &~ ., ", court judges need the

from office. o ° %, ", consent of Congress.

4 _.". The president The Court can .".. ",
& & canvetoacts rule acts of Congress s, s,
of Congress. unconstitutional ", ",
through judicial review. o, ",

The president nominates °‘-, ‘

Supreme Court justices and federal court judges.
PRESIDENT [P . . . . d suoiciary
The Court can rule an executive action unconstitutional

through judicial review.
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Federalism with National Authority over the States

There was never any doubt among the delegates to the Constitutional Comen-
tion that the states would retain considerable authority over their own aftairs.
The issue of the national go vernment’s author ity, ho wever, was highly con -
troversial. Proponents of a str ong national government e ventually held sway
because they were able to convince enough leaders that a weak national gov-
ernment, such as existed under the Articles of Confederation, would lead to

continued squabbling among the states, ineffective response to threats, and lack
of coordination on appropriate policies. (These same arguments were used to
support the creation of a single ex ecutive.) By acknowledging the need for a

central government to solve the collective-action problem inherent in getting
states to contr ibute to national defense , the delegates included in  Article 1V,
Section 4, of the Constitution the declaration that the national go vernment
(rather than individual states through state militias) is responsible for protect-
ing the states against invasion. Under Sections 2 and 3 of the same ar ticle, the
national government has the po wer to appr ove the boundar ies of ne w states
coming into the union and to enfor ce the rule that states r eturn fugitives to
the state fr om which the y fled. These impor tant coordination and enfor ce-
ment functions were designed to avoid disputes between the states and/or new
territories that might lead to w ar. Article VI of the Constitution contains the

most important such language, the supremacy clause, which states that the

laws and treaties of the United States are supreme throughout the land, includ-
ing superseding rulings by state cour ts. Moreover, all go vernment officials in
the states must swear allegiance to the Constitution. Finally, Article I, Section
10, lists a series of actions that states cannot tak e, such as making treaties with
foreign nations, placing tariffs on foreign goods, and coining their own money.
If taken by the states individually, such actions would harm the collective good
of the entire group of states.

Reserved Powers for the States

Although the Constitution lists man y things that the states cannot do , it also
protects them in cr itical ways from intrusion by the national go vernment or
by other states. States cannot be subdi vided into other states. One state can -
not have fewer senators than any other state unless that state appr oves. That
is, according to Article V, the Constitution cannot be amended to allo  w for
unequal representation in the Senate unless states r eceiving less representation
approve. The states ar e guaranteed protection as republican forms of go vern-
ment. Most directly, as part of the Bill of Rights,the Tenth Amendment decrees
that all powers not granted to the national government in the Constitution are
reserved to the states (and ther efore known as reserved powers). For a long
time, this amendment was seen as ha ving little meaning, especially in light of
the previously mentioned elastic clause. In recent years, however, the Supreme

supremacy clause The
section of Article VI of the

Constitution that states that the

Constitution and the subse-

quent laws of the United States
are to be the “supreme law of

the land,” meaning that they

supersede any state and local

laws.

reserved powers Those pow-
ers not granted to the national

government by the Constitu-

tion, and therefore reserved to

the states.
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Federalists Those who
favored adopting the Constitu-
tion as written because they
believed that a strong national
government was needed to
solve the collective dilemmas
facing the states.

Antifederalists Those who
opposed adopting the Consti-
tution as written because they
feared that it created an overly
strong national government.

Court has used the amendment to limit the power of the national government
relative to the states on certain matters.

Amending the Constitution

The delegates to the Constitutional Con vention ag reed on the need for a
process to amend the Constitution, and unlike the Articles of Confederation,
amendments did not need unanimous appr oval of the states. They designed
two methods for amendment. Under the first method, an amendment becomes
law when tw o-thirds of both houses of Cong ress and thr ee-quarters of the
state legislatures approve it. Under the second method, two-thirds of the state
legislatures can to gether call for a national con vention to propose an amend -
ment or a set of amendments,any of which nust be approved by three-quarters
of the state leg islatures. Only the fir st method has been used in a successtul
amendment. The very fabric of the country has been changed by constitutional
amendment, including the Thirteenth, banning slavery (1865), the Fourteenth,
which laid the basis for anti-discr imination laws (1868), and the Sixteenth,
permitting a national income tax (1913). Amendments have greatly expanded
the right to vote, declaring that racial minorities (1870), women (1920), people
of Washington, D.C. (1961), and 18- to 20-year-olds (1971) can wte in all elec-
tions. In recent years, Congress has debated amendments banning the burning
of the American flag, another one banning abor tion, and yet another banning
same-sex marriage. In 2011,a senator poposed an amendment mandating tem
limits for members of Congress—three terms maximum for representatives in
the House and tw o terms maximum for senator s. (It did not get v ery far in
Congress.) Only 27 amendments, out of the thousands that have been pr o-
posed, have made it through the process. The first 10 (the Bill of Rights) were
approved together in one process soon after the ratification of the Constitution,
as we will see later in this chapter.

The Ratification Debate

According to Article VII, the Constitution required the approval of conventions
in nine states for it to tak e effect. By implication, any state that withheld its
approval would be excluded fr om the federation. Those who favored adopt-
ing the Constitution as wr itten, with its str ong national institutions, became
known as the Federalists, while those opposed were called Antifederalists. In
the seven states dominated by Federalists, the Constitution was ratified by the
spring of 1788 with comfor table majorities, but there was serious opposition
in all the other states. Three—Virginia, Massachusetts, and Ne w York—had
strong Antifederalists among their leader ship, while Rhode Island didn’ t even
send delegates to the convention and remained opposed to the Constitution
for several more years.
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Federalists versus Antifederalists

The Antifederalist positions w ere pub lished as letter s in v arious per iodi-
cals and summar ized in a pamphlet titled “Letters from the F ederal Far mer
to the Republican,” written anonymously.” These letters complained that the

new constitution trampled on the so vereignty of the states, that the Constitu-
tional Convention had gone far beyond its mandate to amend the Articles of
Confederation, and that the people of the states could potentially be tyran-
nized by a ne w national go vernment. The Antifederalists adamantly opposed

ratifying the ne w constitution because the y felt it betra yed the pr inciple of
the Revolution—namely, that men should li ve in freedom apart from strong,
vigorous government, such as the one the y believed would be established by
the Constitution. They were particularly opposed to the elastic clause and the

supremacy clause (see the pr eceding text), which in their vie w together gave
the national government such power that “there is no need of any intervention
of the state governments . .. with this constitution .. .the government then, so
far as extends, is a complete one, and not a confederation” To the Antifederal-
ists, federalism as descr ibed in the Constitution meant a r eturn to what the y
despised about the Br itish: remote government with o verriding authority to

tax without the appr oval of popularly elected local or state go  vernments, a

standing army ready to oppress the people, and one-size-fits-all policies that did
not recognize the diversity of the various states spread across a huge land area.

In response, three proponents of the Constitution—James Madison, Alexander
Hamilton, and J ohn Jay—published (under a pseudon ym) a ser ies of ar ticles in
New York newspapers extolling the vir tues of the pr oposed constitution. These
articles, which e ventually became known as the Federalist Papers, not only urged
approval of the Constitution,but also advanced a political philosoply that provided
much of the intellectual basis for theAmerican form of government. Among other
themes raised in the Federalist Papers, a strong national government was considered
crucial to solving collective dilemmas facing the states and the people.

Several of the Federalist Papers have become classics in political theory across
the world. The institutions of government, the Federalists argued, are designed
to constrain the beha vior of ambitious people and lead to better collecti  ve
outcomes. A strong national government was essential to protect states from
threatening foreign powers, to pr event war between the states, and to for e-
stall damaging internal competition among the states for trade and commer ce
with other countries. Furthermore, a combination of federalism with separa -
tion of powers was desirable to ensure that power did not become lodged in

2 Its full title was “Observations Leading to a Fair Examination of the System of Government Proposed
by the Late Convention; and to Several Essential and Necessary Alterations in It. In a Number of Let-
ters from the Federal Farmer to the Republican.” Historians now know that the letters were written by
Richard Henry Lee of Virginia.

® Brutus, “Antifederalist No. 1,”in The Complete Anti-Federalist, vol.Il, ed. Herbert J. Storing (Chicago:
University of Chicago Press, 1981), p. 365.
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HISTORICAL PATH Timeline of the Founding

1775-81
| Revolutionary War

1787 Constitutional 1791 Bill of Rights
Convention ratified

1776 Declaration of 1781 1788
Independence Articles of Confederation Constitution ratified

one branch of the government, where it could be controlled by one faction of
the society. Finally, the Federalists sought to dispel the feass of those opposed to
a stronger national government, arguing that the Constitution reserved impor-
tant powers for the states, and that citizens w ould retain their loyalties to the
states and not transfer that loyalty to the national government.

Massachusetts and New Hampshire approved the Constitution in early sun
mer, providing the two additional approvals required for ratification. June 21,
1788, the date of Ne w Hampshire’s ratification, marks the for mal beginning
of the ne w constitutional era. However, it w as not until Virginia and Ne w
York, the two largest and most impor tant states, ratified the Constitution later
that summer that the F ederalists kne w they had w on their str uggle. A new
Congress and the new president, George Washington, took office on April 30,
1789. Eventually, North Carolina (in November) and Rhode Island (in 1790)
approved the Constitution and joined the rest of the states within the new sys-
tem. The Historical Path box above shows the timeline of major developments
in the Founding era.

The Bill of Rights

In the debates over ratification, the Antifederalists complained that the Consti-
tution did not contain a list of indwidual rights to be protected against govern-
ment intrusion. Many of the state constitutions contained such lists, particularly
Bill of Rights The first Virgini.a’s. To ‘address these concerns, supporters of the Constitu.tion pr omised
10 amendments to the that a list of rights would be added as amendments soon after ratification. Con-
Constitution, which enumerate  sequently, the first 10 amendments w ere approved by Congress in September

Iatse; gf Iit;erties not to bte vig- 1789 and ratified by three-quarters of the states in December 1791.*

ate e government and a . . . _

set of riyghtst% be protected by These 10 amendments, known as the Bill of Rights, specify the limits of
the government. government action. Among the rights listed ar e freedom of speech, assembly,

* In fact, Congress approved 12 amendments in 1789,but only 10 were ratified by the states. One of the
two remaining amendments, concerning congressional salaries, was finally ratified by the states in 1992
as the Twenty-seventh Amendment.
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and religious practice; a criminal defendant’s right to counsel; the right to bear
arms; and the right to security against government intrusion on private prop-
erty unless a w arrant is g ranted by a cour t of la w. The Bill of Rights is as

fundamental to the American political system as the governmental institutions
established by the or iginal Constitution. Its pr otections have been central in
determining how individuals and government relate to each other inAmerican
society, operating as a kind of mffer against government intrusion on indwidual
liberty. Figure 2.3 shows how the Constitution created a national government
that was stronger than under the Articles of Confederation, but the Bill of
Rights put limits on go vernment power. As we will discuss in mor e detail in
Chapter 4, controversies over whether the Bill of Rights applies to state as well
as to national la ws, and over the meaning of the par ticular rights listed, have

The Strength of the National Government
A\ STRONGER

United States ~

under the

Constitution 'III T
without the  —/— v United States
Bill of Rights + P N under the

| II'I Constitution with
I = the Bill of Rights

THRESHOLD TO MAINTAIN UNITY

Confederation
TTTT of states of the
= Articles of

I Confederation

)--

Strength of National Government

> X % -
X % Independent colonies unable to
%.«* solve collective dilemmas

v WEAKER

unity.

The Founders attempted to establish a national government that was strong enough to hold the
Union together, but not so strong as to infringe on state prerogatives and individual freedoms.
The Articles of Confederation represented a step toward unity, but its provisions were not strong
enough to solve the states’ collective dilemmas. The Constitution created a stronger national
government that could effectively hold the states together. The Bill of Rights then placed limits on
the national government, reducing its powers toward the minimum strength needed to maintain
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occurred throughout American history. These controversies underlie many of
the most important political struggles past and present over federalism, slavery,
voting rights, taxation, discrimination, and abortion.

In Comparison: National Constitutions

Although our main focus is on the U .S. Constitution, it is useful to consider

how it differs in structure and purpose from the constitutions of other coun -
tries. There is g reat diversity among the w orld’s constitutions, mir roring the
differences in the institutional str uctures of the countr ies discussed in Chap -
ter 1. A few countries, such as the United Kingdom, Israel, and New Zealand,
do not have written constitutions. Instead, the “constitutional structure” of gov-
ernment is expr essed either in m ultiple documents or b y laws passed by the
legislature that are given constitutional stature. In the United Kingdom, basic
principles of conduct and laws born of traditional practices (the so-called com-
mon law) constitute the foundational legal structure.

Some countries have written constitutions that ar e essentially meaningless.
For example, the North Korean constitution guarantees equal rights “irrespec-
tive of sex, race, occupation, length of r esidence, property status, education,
party affiliation, political views or religion” and claims to pr otect freedom of
speech, press, assembly demonstration, and association. However, these r ights
and protections exist only on paper. North Korea established a communist dic-
tatorship following World War II and mandated that the country “shall conduct
all activities under the leadership of the Workers’ Party of Korea.” The country
has one of the most repressive governments in the world, which regularly jails
or executes dissidents and critics of the ruling regime. Iran’s constitution guar-
antees equal rights for men and women and divides power equally among three
branches of go vernment. In fact, all po wer in Iran r esides with the r eligious
hierarchy, and men and women are treated very differently, both legally and in
the broader society.

The U.S. Constitution, at appr oximately 4,600 w ords in its or iginal form
(approximately 8,000 words including the amendments), is reported to be the
shortest among an y of the w orld’s nation-states. Unlik e some constitutions,
such as those of Brazil and P ortugal, the U.S. document does not delv e into
detailed social and political goals. And unlike those of man y other countr ies,
the U.S. Constitution does not descr ibe much in the w ay of citizens” duties.
Rather, it focuses on the po wers of government and the r ights of individuals
that are to be protected by the government and from the government.The U.S.
Constitution is less specific about several important matters than those of other
countries. For instance, it is vague on the powers of the Supreme Court relative
to the other branches of government; as we have seen, it was only through later
court decisions that the pinciple of judicial eview—the power of the Supreme
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Court to declare acts of government at any level unconstitutional—was estab-
lished. The U.S. Constitution is also relatively vague on the exact powers of the
president to wage war. Although the document appear s highly specific about
Congress’s powers, in practice the pr esident’s war powers relative to those of
Congress go far beyond what the Constitution states.

Nevertheless, the basic elements of the US. Constitution have been adopted
by many other countr ies. Following the American model, nearly all consti -
tutions contain a pr eamble that sets for th guiding pr inciples, a section that
describes the institutions of go vernment and ho w they are to function, and
guidelines for amending the constitution.

The “Living Constitution”

The text of the Constitution should be understood as a starting point and not
the entire story of constitutional go vernment in the United States. Amend-
ments, court decisions, and the practices of politicians have significantly shaped
the constitutional structure of government as it applies to the political system

today. The Constitution is a “living document” because its meaning e volves
over time in response to changing circumstances and through changes to the
text itself. Let’s consider some of the major ar eas in which the original provi-
sions in the Constitution have evolved.

Relative Powers of the Branches of Government

Take, for instance, the military powers of the president, which have changed sig-
nificantly from what the Fbunders delineated in the Constitutionmostly though
the actions of presidents and decisions of Congress and the federal courts. After
much debate, the Founders decided to divide responsibilities on matters of war,
foreign policy, and domestic peace between Congress and the president.

The Constitution states in Article I, Section 8, that Congress has the power to:

» declare war;

= make rules concerning captures on land and water;

» call forth the militia to execute the laws of the union, suppress insurrec-
tions, and repel invasions;

» raise and support armies;

» provide and maintain a navy.

The president’s powers, in contrast, are tersely summarized in the first clause of
Article II, Section 2:*“The President shall be Commander in Chief of theArmy
and Navy of the United States, and of the Militia of the se veral States, when
called into the actual Service of the United States.”
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INTERESTS, INSTITUTIONS, AND OUTCOMES

The Constitution and Religion in Politics

a political system with separation of church and

state. Yet public religious expression is common
and religious symbolism pervades some government
buildings and schools throughout the country. What
leads to religious expression being tolerated and even
promoted in American politics?

T he U.S. Constitution is often said to have created

Interests

Compared to populations in most other industrialized
countries, Americans are notably religious. According
to national surveys, 80-90 percent of Americans say
they believe in God. Many Americans who are religious
support candidates with similar views and invocations
of God and religious beliefs in public life. A majority of
Americans expect that viable presidential candidates
be Christians who practice their faith. Alternatively,
there are other Americans (even many who are reli-
gious) who oppose the promotion of religion in public
life. They advocate a strict separation of church and
state and want religion to be a private matter, and not
promoted in any way by government.

Institutions

The words of the Constitution matter greatly, and this
can be seen when we contrast the United States with
France on religious liberties. In France, the words in the
Declaration of the Rights of Man and of the Citizen guide
French constitutional law: “No one shall be disquieted
on account of his opinions, including his religious views,
provided their manifestation does not disturb the public
order established by law.” By comparison, the relevant
language of the First Amendment in the U.S. Constitu-
tion reads: “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof.” Unlike the French declaration, this American
clause makes no mention of public order.

Outcomes

While the U.S. federal courts have required that the
American governments not favor one religion over
another, constitutional interpretation does not aim to
purge all religious expression from the public sphere.
Open religious expression, even by politicians, is tolerated
and widespread. Prayers are said regularly in legislative
sessions in Congress, and “In God We Trust” is engraved
and printed on U.S. currency. It is common for political

A demonstrator in France protesting a ban on overt displays
of religion in schools.

candidates for federal and state offices to discuss their
religious views openly, and all serious presidential can-
didates feel the need to express and show their belief in
God. The federal courts have permitted religious expres-
sion, even on public property, as long as the government
is not promoting one sect or point of view.

The French government, in contrast, grants more
legal weight to the secularity of the public space than
it does to the individual's freedom of expression. For
over 10 years, the French government has prohibited
students in public schools from wearing conspicuous
religious items such as Muslim head scarves or large
crosses around their necks.

Ultimately, the United States and France have
responded differently to the challenge of the separa-
tion of church and state; the former has favored the
coexistence of varied religious expression in the public
sphere, while the latter has favored the removal of all
religious expression. Due to differences in the language
enshrined in their constitutional law, a public-school
student of the Islamic faith in the United States enjoys
the constitutional guarantee to wear a religious head
scarf to express her religious belief, whereas a similar
student in France does not.

Think About It

Is American implementation of the separation of church
and state appropriate, given the language of the First
Amendment? Or is the French model better by keeping
religious expression out of the public sphere?




One might assume that the last phrase“when called into the actual Sewice,”
in combination with the po wers granted to the Cong ress, implies that, under
the Constitution, Congress alone is empowered to call the military into service,
while the president’s duty is to deter mine how the militar y will car ry out its
task. The Constitution clearly states that Congress shall play the preeminent
role in military decision making, while the president is in charge of implement
ing congressional decisions.

The Constitution’s words, however, do not match up against the events that
have taken place since its ratification. As a result of important court rulings and
acts of Congress dating back to the 1790s, the president has had predominant
authority and wide discretion over executing the law, and over foreign policy
and defense matter s. George Washington set the tone in 1794 b y vigorously
suppressing a rebellion against a tax on whisk ey in rural Pennsylvania. Indeed,
Washington deliberately set out to demonstrate that the national go vernment,
which had been exposed as weak at the time of Shays’s Rebellion seven years
earlier under the Articles of Confederation, had gained considerab le strength
under the new Constitution.

Recent presidents have exercised broad war powers. President Ronald Rea-
gan sent troops to Lebanon in 1982 and irvaded and occupied Grenada in 1983
without cong ressional author ization. Pr esident Bill Clinton sent a militar vy
force to Haiti in 1994 after stating that he w as not constitutionally mandated
to seek prior congressional approval for the action. President George W. Bush
invaded Iraq and toppled Saddam Hussein’s government in 2003 after receiv-
ing a vaguely worded congressional authorization to use for ce under cer tain
conditions. President Barack Obama bombed Lib yan armed forces in 2011 in
order to oust dictator Mu‘ammar Qaddafi and claimed that he did not need
congressional approval to do so. Congress sometimes passes resolutions giving
presidents wide latitude as intemational crises unfold; when that happens, these
decisions are the presidents’ to make without any legal controversy. While the
decisions to use military force can be controversial, and opponents complain
because they believe either the decision w as wrong or presidential authority
was overstepped, recent presidents have ordered troops into battle with little or
no legal consequence.

This may all seem strange to those who look to the words of the Constitu-
tion for guidance on the conduct of for eign affairs and defense. Why is there
such divergence between what the Constitution says and what presidents actu-
ally do? In f act, any constitutional text, regardless of what countr y it co vers
or when it w as wr itten, in variably contains passages that ar e ambiguous in
their application to r eal situations, or that will become outdated b y historical
events. Military policy is not the only ar ea where the operation of American
political institutions has departed from the original text of the Constitution. In
later chapters, we will discuss ho w historical events have changed the relative
authority of different parts of the American political system as set for th in the

THE “LIVING CONSTITUTION"

57



commerce clause An
enumerated power listed in
Article |, Section 8, of the Con-
stitution that grants Congress
the power to “regulate Com-
merce with foreign Nations,
and among the several States,
and with the Indian Tribes.”

Constitution. We must bear in mind, however, that it is not only the meaning of
a given constitutional text that is subject to change wrer time, but the text itself.

National Power versus States’ Rights

The Constitution itself contains an  umber of appar ent contradictions. F or
instance, the elastic clause (Article I, Section 8) states that Congress has the
power to make laws to carry out a wide range of powers listed in the Constitu-
tion, including those providing for “the common Defence and general Welfare
of the United States.” This could in principle mean that Congress can pass any
law with the common good of the countr y as its goal, leaving little power to
the states. The Tenth Amendment, however, appears to contradict this interpre-
tation. It reserves all residual powers not mentioned in the Constitution to the
states or to the people . Without the benefit of judicial inter pretation over the
years, such contradictions could be pr oblematic in the elastic clause’s applica-
tion for governance. Only in later decisions did the courts rule on the kinds of
national laws that are allowable under the standadd of providing for the“general
Welfare.”

The cour ts ha ve mainly focused on the  commerce clause (Ar ticle I,
Section 8) as a guide to what policy aras Congress is allowed to act on. Under
this clause, the Constitution grants Congress the power to regulate commerce
when it is conducted with for eign nations and when it in volves more than
one state. Court decisions in the twentieth century made it clear, however, that
just about any commercial activity occurring in the United States constitutes
interstate commerce and thus is fair game for regulation by the national gov-
ernment. Beginning in the 1930s,the courts gave all but complete discretion to
the national government to regulate business and commercial activity, stretch-
ing congressional authority far beyond what the original text of the commerce
clause implies. Recent Supreme Court decisions (on health care, for example),
however, have indicated that the legal pendulum may be swinging in the other
direction. The Roberts Supreme Court has back ed away from this expansive
interpretation and limited cong ressional action based on a str icter reading of
the commerce clause, a subject we return to in later chapters.

Direct Election of the President and Senators

The institutions described by the first version of the Constitution were designed
to limit popular par ticipation and shield policy mak ers from public pressure.
Among the major branches of the national go  vernment, only the House of

Representatives was directly elected. The prsident and senators were not elected
directly by the people, but were appointed by the states through a group of elec-
tors or legislators. The president and senators were given longer terms in office
to protect them from short-term changes in the popular will. Furthermore, the
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right to vote, known as suffrage, was controlled by
the state go vernments that mostly r estricted vot-
ing to property-owning white males. Overall, the
original Constitution did not specify or encour -
age a highly democratic political system sensiti ve
to public opinion.

Opver the course of American history, however,
constitutional amendments and cour t decisions
provided for—and e ven encouraged—popular
participation in go vernment. This e volution not
only enabled new groups in society to v ote, such
as former slaves, women, and 18- to 20-y ear-olds,
it also empo wered the national go vernment to
enforce this right. Since the early tw entieth cen-

tury, the Constitution also has been applied by the

Under the original Constitution, senators were appointed by

] ) state legislatures. Since the passage of the Seventeenth

to organize , speak out, and pr otest against the Amendment in 1913, senators are elected directly by the

government. people. Here, Joni Ernst (R-IA) celebrates her 2014 election
victory.

courts to protect vigorously the r ights of people

Rights and Liberties

Many of the rights established by the Bill of Rights ar e clearly stated, such as
the rights of free speech, assembly, and the press. The application of those rights
to specific circumstances, however, is not always so clear. Thus, as one Supreme
Court decision states, freedom of speech does not per mit someone to y ell
“Fire!” in a crowded theater. The lines defining what is permissible and what is
not continue to be drawn and redrawn by the courts.

Other rights not specified in the text have been discovered in the penum-
bras (implied rights) of the Bill of Rights. For instance, current applications of
constitutional law identify a “right to privacy,” which has been used to protect
people from certain kinds of warrantless searches by police and to strike down
laws banning bir th control, abortion, homosexual sex, and sodomy. Nowhere
is the right to privacy mentioned in the Constitution. But, according to the
Supreme Court in Griswold v Connecticut (1965), marital privacy is a fundamen-
tal right that exists due to the Ninth Amendment (“certain rights shall not be
construed to deny or disparage others retained by the people”) and also*“within
the penumbra of the specific guarantees of the Bill of Rights?® In the Griswold
case, the Court discovered meanings in the text to estab lish that the r ight to
privacy exists, and then used the concept to str  ike down state la ws banning
contraception that had been in place for decades.

Despite the e volution of the meaning of the Constitution, the original
document and the constitutional frame work it established in 1789 r emain

3 From Justice Arthur Goldberg’s concurring opinion in Griswold v. Connecticut, 381 U.S. 479 (1965).
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important today. The institutions set for th in the or iginal Constitution remain
the most critical factors in shaping the natue of conflict and cooperation within
the American political system. The document was written by people who dis -
agreed bitterly over the fundamental stmcture of government because they knew
that structure would help determine who wins and who loses inAmerican soci-
ety as a result of government decisions. In short, the Founders understood the
importance of institutional design for shaping the country’s future.

Consequences of the Constitution

‘We began this chapter by puzzling over why the Federalists ended up winning
most of the conflicts sur rounding constitutional design at the F ounding. After
all, Americans at the time were, and to some extent still awe, distrustful of strong
government. Yet the F ederalists wanted a str onger national go vernment than
the one that existed under the Articles of Confederation. In light of what we
have learned in this chapter, the answer to our puzzle comes down to this: the
Federalists provided convincing arguments to enough g roups in society that a
government that was too weak would not work to solve collective dilemmas.
Unsolved collective dilemmas, leading to e vents like Shays’s Rebellion and to
possible threats from foreign powers such as France and Br itain, were consid-
ered worse than the potential theats from the stronger government put in place
by the new Constitution.

Were the F ederalists cor rect that the ne w Constitution w ould impr ove
things dramatically for the ne w country? Most political scientists belie ve that
governmental institutions, especially those estab lished by constitutions, have
real consequences. Certainly, the Founders believed this, as do the people who
write or amend constitutions in other countr ies or in the United States. So
what have been the consequences of the go vernmental institutions that w ere
established by the original U.S. Constitution?

Answering this question is not as straightforvard as it seems. First, we cannot
simply rerun American history multiple times under different institutional con-
ditions and see how it would play out in each scenario. How would American
history have been difterent if the countr y had not had a str ong president but
a weak figurehead appointed to a cer emonial position by Congress? We can
never know the ans wer to such questions with cer tainty. Second, we cannot
know for certain if outcomes were caused by the original aspects of the Consti-
tution, by the Constitution as it was amended later, or by other factors in soci-
ety. As previously discussed, the structure of the American political system only
partly reflects the text of the onginal Constitution. Later developments, includ-
ing court cases, constitutional amendments, legislation, and even the Civil War,
have reshaped its meaning over time, leading to a constitutional system that is
different today than the one the Founders intended.
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Despite these obstacles to detemmining cause and effect, there are two
promising approaches to under standing the consequences of go vern-
mental institutions. One is to compare what happens in other countries
that have different constitutional or institutional frameworks. Another is
to compare what happens over time as institutions change.

Extensive research has focused on the consequences of ha ving spe-
cific institutional features in place. This research confirms that there is
an overall benefit to ha ving a democratic system, or what the F ound-
ers called a republican system (meaning that representatives of the people
govern). Political scientists have learned, for example, that democratic
institutions across the world tend to lead to better economic g rowth,
improved health among citizens, a higher level of educational achie ve-
ment, and lower incidences of infant mortality.®

In addition, researchers who have studied emerging democracies have
demonstrated that those with pr esidential systems have different kinds
of public policies in comparison with parliamentary democracies. More
specifically, presidential systems, relative to parliamentary systems, have
more incremental changes in go vernmental budgets and fall back into
authoritarian rule more often.” Democracy is significantly less likely to
be sustained under a pr esidential system than a parliamentar y system®

(Figure 2.4).

The Constitution and the Bill of

Rights are very clear about some
rights and liberties, but somewhat

Finally, there is widespread agreement among scholars that the r ule vague about others, leaving the door
of law, with independent courts and enforcement of individual rights open to interpretation and debate.

and liberties such as those in the Bill of Rightsleads to better economic

Opponents of same-sex marriage
have tried to pass a constitutional

growth and to richer associational life in the countr y.° In other words, amendment limiting marriage to one

people living under the rule of law tend to be more active in local and man and one woman in order to

national governance in their societies b y belonging to civic organiza-
tions and participating in politics,in comparison with those in countres
without such constitutional protections and judicial independence.
Taking a more historical approach, it is worth stating the obvious point that
the U.S. Constitution’s reputation is o verwhelmingly positive. By the 1820s,
three decades after the Constitution w as ratified, the document itself and the
men who wrote it took on exalted status in the mythology of the country. By

®William R. Clark, Matt Golder, and Sona N. Golder, Principles of Comparative Politics (Washington, DC:
CQ Press, 2009).

7 George Tsebelis, Veto Players: How Political InstitutionsWork (New York: Russell Sage Foundation, 2002);
Matthew S. Shugart and John M. Carey, Presidents and Assemblies: Constitutional Design and Electoral Dy-
namics (Cambr idge, UK: Cambr idge Uni versity Press, 1992); Adam Prze worski, Michael E. Alvarez,
José A. Cheibub, and Fernando Limongi, Democracy and Development: Political Institutions and Well-Being
in the World, 19501990 (New York: Cambridge University Press, 2000).

8 Alfred Stepan and Cindy Skach, “Constitutional Frameworks and Democratic Consolidation: Parlia-
mentarianism versus Presidentialism,” World Politics 46, no. 1 (1993): 1-22.

? Douglass C. North, Institutions, Institutional Change, and Economic Perfor mance (Cambridge, UK: Cam-
bridge University Press, 1990); Robert D. Putnam, Making Democracy Work: Civic Traditions in Modem Italy
(Princeton, NJ: Princeton University Press, 1993).
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Parliamentary versus Presidential Systems
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Source: William R. Clark, Matt Golder, and Sona N. Golder, Principles of Comparative Politics (Washington,
DC: CQ Press, 2009), p. 749.

the mid-nineteenth century, in the minds of most Americans, the Constitution
was fundamental to the thriving of the country.

Historians and political scientists in our evn era credit the Constitution with
establishing a stabe political system thatbecame more democratic over time,and
that has enabled the country to grow in three important ways: geographically,
by population, and by wealth. The Founders fully expected westward expansion
of the country to take place and included provisions for expanding the size of
Congress and the electoral college to k eep up with the incr easing number of
states, making it relatively easy for new states to join the union. The Constitu-
tion, especially through the Bill of Rights, also paved the way for the nation to
grow as wave after wave of immigrants swelled the population. Finally, there is
widespread agreement among economic historians that the constitutional basis
for protection of pr ivate property, for enfor cing contracts and bills of cr edit,
and for ensur ing that cour ts remained independent of political manipulation,
was instrumental in the unprecedented economic growth experienced by the
United States throughout its history, especially in the nineteenth century.'

10 North, Institutions, Institutional Change, and Economic Performance.
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The institutions established by the Constitution ha ve survived, even if not
working exactly in the way the Founders intended.To answer one of the ques-
tions posed at the beginning of this chapter, the Constitution, by its flexibility,
seems to ha ve survived by virtue of str iking a w orkable, amendable balance
between strong government and liberty. Although it has changed in mary ways,
the Constitution—if measured objectively by its longevity and its role in fos-
tering a str ong, wealthy countr y—has been a r ousing success. And with the
notable exceptions of the Civil War and the political system’s long tolerance of
racial and gender discr imination, the Constitution has been ab le to solve the
most threatening collective dilemmas faced by the states.

Is this conclusion too wsy? The Constitution and the consequences that flow
from it have their critics. Among the most notable are those, such as the histo -
rian Charles Beard, who believe that the Founders—who were almost entirely
wealthy men with large landholdings or considerabe capital—deliberately wiote
a Constitution to protect the economic interests of people in their own class."!
Other critics have complained that the American system of government, sup-
ported by the legal and political institutions estab lished by the Constitution,
has led to extreme inequality and racial subjugation.'? These criticisms, espe-
cially of the Constitution’s implicit sanctioning of sla very, undoubtedly have
merit. The Constitution generally changes slo wly. Even slower has been the
appropriate application by courts and legislatures of constitutionally enshrined
protections for individual rights and liber ties, such as freedom of speech and
the right to vote.

Other critics of the American constitutional system suggest that it cr eates
partisan conflict that does not adequately r epresent public opinion, or that it
encourages inefficient government that is better at doling out benefits to special
interests than at formulating policies that promote the public good.” We will
be in a better position to evaluate such criticisms after examining in later chap-
ters the consequences of the specific features of the American political system.

"' Charles A. Beard, An Economic Interpretation of the Constitution of the United States (New York: Macmil-
lan, 1913).

'2 Mary F Berry, “Slavery, the Constitution, and the F ounding Fathers: The African American Vision,”
in African Americans and the Living Constitution , ed. J. H. Franklin and G.R. McNeil (Washington, DC:
Smithsonian Institution Press, 1995); Howard Zinn, A People’s History of the United States: 1492—Present
(repr., New York: Harper Perennial, 2005).

" Theodore J. Lowi, The End of Liberalism: The Second Republic of the United States (New York: Norton,
1969); E. E. Schattschneider, The Semisovereign People: A Realist’s View of Democracy in America (New York:
Holt, Rinehart, and Winston, 1960); A. Ranney, The Doctrine of Responsible Party Government, Its Origin
and Present State (Urbana: Uni versity of Illinois Pr ess, 1954); Mor ris P. Fior ina, Divided Gov ernment
(New York: Macmillan, 1992); Bruce E. Cain, John A. Ferejohn, and Morris P. Fiorina, The Personal Téte:
Constituency Service and Electoral Independence (Cambridge, MA: Harvard University Press, 1987); Robert
A.Dahl, How Democratic Is the American Constitution?,2nd ed. (New Haven, CT:Yale University Press,
2003).
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An Arizona law passed in 2010 gave local law enforcement increased and controversial means to target illegal immigrants.
Many observers felt that, in addition to raising civil liberties concerns, the law conflicted with national authority over immigra-
tion policy. Others claimed the state was merely enacting a federal law that the national government was failing to enforce.
A divided Supreme Court narrowly decided in favor of federal supremacy on immigration policy.



FEDERALISM

Given the states’ interest in protecting their own sovereignty and the

American people’s traditional fears of excessive centralized power, why
have the states and the American people allowed the federal government to
become more powerful in the past century?

n 2010, Arizona Governor Jan Brewer signed a controversial state law and said at
the time, “The bill I'm about to sign into law—Senate Bill 1070—represents another
tool for our state to use as we work to solve a crisis we did not create and the
federal government has refused to fix."! The “crisis” she referred to was that unau-
thorized immigrants constituted at least 6 percent of Arizona’s population; the national
average was 3.7 percent.? The law she signed was intended to provide Arizona law
enforcement better tools to find, report, and remove undocumented immigrants.

The Arizona bill garnered mixed but heated reception. Many saw it as an invitation
for law enforcement to employ racial profiling, while others applauded the effort for
enforcing federal law where the federal government seemed either unable or unwill-
ing. While the law, and the tools afforded by it, exposed issues of prejudice and civil
rights, they also drew attention for what it meant for federalism. The bill seemed to
pose a threat to the federal government’s supremacy on immigration policy. Despite
the controversy, five states—Alabama, Georgia, Indiana, South Carolina, and Utah3—
followed Arizona’s example and passed similar legislation.

Several of the most controversial elements of the law were later struck down by the
U.S. Supreme Court in Arizona v. United States (2012), for reasons having precisely to
do with federalism. The Court declared that parts of the law violated the supremacy

' Office of the Governor, “Statement by Governor Jan Brewer on Senate Bill 1070,” press release, Phoenix, AZ,
April 23, 2010.

2 Pew Research Center, “Unauthorized Immigrant Population: National and State Trends, 2010,” February 1, 2011,
p. 29, www.pewhispanic.org/files/reports/133.pdf (accessed 4/8/13).

3 American Civil Liberties Union, “Arizona’s SB 1070,” www.aclu.org/arizonas-sb-1070 (accessed 4/8/13).
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clause of the Constitution because the law intended to grant Arizona officials more
authority to arrest and charge suspected undocumented immigrants than the U.S.
Congress had granted to federal officials with its own previous legislation. Writing for
the majority on the Court, Justice Anthony Kennedy declared that states “may not
enter, in any respect, an area the Federal Government has reserved for itself.” Since
the federal government had, through its lawmaking, established itself as the authority
on regulating immigration for the entire United States, Arizona and other states could
not preempt or encroach upon that authority, nor hinder its exercise in any way.

The Court’s decision was itself controversial, and Governor Brewer and other con-
servatives in Arizona were critical. They believed that the federal government had not
been doing enough to enforce immigration laws along the Mexico-U.S. border. Three
justices dissented from the ruling, and writing for the dissent, Justice Antonin Scalia
stated, “Arizona has moved to protect its sovereignty—not in contradiction of federal
law, but in complete compliance with it. The laws under challenge here do not extend
or revise federal immigration restrictions, but merely enforce those restrictions more
effectively.”

The Arizona legislation and the Court’s response highlight the difficult balance
between state sovereignty and its relationship to federal supremacy. Here was a
direct conflict between what a state government wanted to do and what the national
government would allow. The genesis of SB 1070 and the pushback it received from
those interpreting national law mark a tension in the federal character of the nation.
The boundaries between state and federal authority often remain contested and
sometimes unclear.

Those boundaries have been contested throughout American history due, in part,
to the Constitution’s fundamental ambiguity about the nature of American federalism.
Constitutional language about federalism was not straightforward, and political lead-
ers in the years after the Founding left crucial questions about the sovereignty and
authority of different levels of government unresolved. Such ambiguity played a major
role in the run-up to the Civil War in 1860 (discussed later). Debates over many other
aspects of federalism continue to this day.

Throughout the twentieth century, federalism questions were most often decided
in favor of greater power for the national government. As a result, the national gov-
ernment has grown in power over time relative to the states. Perhaps surprisingly,
this centralization of authority is largely the result of public pressure and even state
governments requesting and assenting to increased national power. The state gov-
ernment of Arizona's actions are noteworthy, but the final outcome in favor of national
authority has been the general norm. All it would take would be a change in federal
law to allow Arizona to have its separate immigration enforcement policies, but laws
granting authority back to the states are rare. In general, the representatives of the
people in the states (in Congress) consent to national authority and keep it in place.
Why? Given the states’ interest in protecting their own sovereignty and the American
people’s traditional fears of excessive centralized power, why have the states and the
American people allowed the federal government to become more powerful in the
last century?

4 American Civil Liberties Union, “Arizona’s SB 1070.”
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Federation and Confederation

Federalism can be defined as a political system that includes nultiple levels of
government where at least one lower level has constitutionally protected status
and exercises independent author ity over important areas of policy.? “Consti-
tutionally protected status” means that subunit governments (such as states or

provinces) are woven into the very fabric of the political system; they coexist

with the central government according to constitutional tradition and cannot

be abolished unilaterally by the central go vernment. In the United States, for
example, the states always have been the constituent units of the federation,
and Congress is explicitly forbidden under the Constitution fr om unilaterally
changing an existing state$ boundaries or altering its government so long as it is
of a republican nature. In contrast, U.S. cities and counties do not hae the same
protected status that states have. They are “creatures” of the states, which means
they can be set up, abolished, or amended in form by state law.

Compared with a federation, a confederation is a weaker form of union.
As commonly used, the term confederation implies that the subunit governments
retain full sovereignty and that the national gowernment cannot compel them to
act. In practice, united action by a confederation requires voluntary compliance.
In this situation, as when the American colonies operated under the Articles of
Confederation (discussed in Chapter 2),subunit
governments typically £ ace ser ious collecti ve-
action problems that inhibit them from achiev-
ing the common good. If confederation was as
far as the states would allow the country to go
down the path of centralization, the states could
refuse to pay the costs of union—as man y did
under the Articles—or even leave the Union, as
the 11 Confederate states did in 1860 and 1861.

After the F ounding, the Ci vil War was the
most impor tant e vent in the de velopment of
the American political system. The war began
after the souther n states left and for
new country called the Confederate States of
America. Inr esponse, the U .S. go vernment,
composed of the r emaining states and led b y

med a

President Abraham Lincoln, mobilized an army
and invaded the South to pr eserve the Union.
Approximately 620,000 Americans died in the
Civil War; one out of every 10 able-bodied men
in the Nor th and one out of 4 in the South

5 See William H. Riker, Federalism: Origin, Operation, Significance (Boston: Little, Brown, 1964).

federalism A political system
with multiple levels of govern-
ment, in which each level has
independent authority over
some important policy areas.

confederation A political
system with multiple levels of
government, in which lower-
level governments retain full
sovereignty and cannot be
compelled by the national
government to act.

In a federal system, the national government has jurisdiction over
some policy areas, while states control other areas like public
schools and education. In yet other areas, state and national
government powers overlap.
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were killed or injured. The Union army finally defeated the Confederate army
in 1865, ending the war and southern secession.

The Civil War stemmed fr om a v ariety of deep splits betw een the states
of the Nor th and the South dur ing the fir st 80 y ears of the nation’s history,
including slavery and economic policies. The two sides also inter preted the
Constitution differently when it came to the r elationship between the states
and the federal government. In deciding to secede, the leaders of the Confed-
eracy relied on a view of American federalism that held that the countr y was
created by agreement among sovereign states. They took the position that the
United States are together voluntarily under one confederation and,as sovereign
states, could leave the Union if they wished.® Unless the Constitution expressly
forbade states from taking certain actions or adopting certain policies—such as
making treaties with foreign countries—the national government, according to
the Tenth Amendment, granted them full discretion. In the Confederate vie w,
state sovereignty was the hallmark of the American federal republic.

Reflecting on what w leamed in Chapter 2pe can see that thimnterpretation
of the Constitution springs from a view resembling the Antifederalists’ philoso-
phy. The Confederation’s subsequent defeat at the hands of the Union ar my
could be seen as vindication of the Antifederalists’ prediction that the Consti-
tution would lead to the trampling of states’ rights. While the Antifederalists
after the Founding pushed the Bill of Rights, including the Tenth Amendment
designed to protect the states fiom a vigorous national government, Confedera-
tion leaders could only conclude that the Tenth Amendment was not enough.

The Lincoln administration and most nothern politicians, particularly members
of Lincoln’s Republican Party, promoted a different version of federalism and the
Constitution. In their view, the Constitution meant the United States is a sovereign
country, and the preamble declared that “the people” had created an indissoluble
union. The national government had authority granted to it by the sovereign peo-
ple of the United States as a whole. As such, the national government could make
decisions and expect compliance even if a united South vas opposed to those dect-
sions. More important for Lincoln,secession was not only an illegal actt also bioke
the “sacred” bond created at the F ounding. Lingering notions from the Antifed-
eralists, in this view, were dangerous precisely because they could lead to disorder,
including secession. The Civil War and its after math settled the issues of secession
and slavery and emphatically shifted the country in a more federal direction.

Figure 3.1 illustrates the continuum in the centralization of political control
from a loosely organized confederation to a highly centralized  “unitary sys-
tem” of government.” As one moves toward the left in the figur e, the central
government’s power increases relative to that of the subunit governments. Dur-
ing the ratification debates betw een Federalists and Antifederalists following

¢ Geoffrey Ward, with K en Burns and Ric Bur ns, The Civil War: An Illustrated History (New York:
Alfred Knopf, 1996), p. 404.

7 See Daniel Elazar, American Federalism: A View from the States (New York: Crowell & Company, 1966).
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the Constitutional Convention, much of the discussion center ed on wher e
along this continuum the United States should stand The issue continued to be
debated up to and during the Civil War.

An example from another part of the world can help clarify the distinction
between federation and confederation. Most scholar s consider the Eur opean
Union to be a confederation. The 28 member countr ies have agreed to join
together to create a single economic market. To that end, they have developed a
set of political institutions,such as a Euopean parliament, an executive commis-
sion, and a court, to coordinate action and solve their collective dilemmas. The
European Union government in Brussels, however, cannot compel the member
countries to act in the same w ay that the national go vernments of the world’s
federations can compel states and provinces. Brussels exacts fines from member
countries when they do not comply with its decisions,but there is no legal basis
for the idea that the Br ussels government has sovereignty over the territory of
the European Union. If the member countr ies were to vest sovereign military
authority in the Brussels government, then Europe would begin to look more
like other federations ar ound the w orld. Until then, however, compliance is
essentially voluntary because punishments for noncompliance are financial (and
typically moderate) and do not entail force.

Federalism as a Response to Collective Dilemmas

The United States and the Eur opean Union pr ovide stark examples of ho w
centralization evolves when sub unit governments cannot solv e certain prob-
lems on their o wn. Central go vernments often gain po wer and become
either confederated or federated when the sub units face collective dilemmas.
The European Union or iginated in the 1950s as a confederation among six
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dual federalism A political
system in which each level
of government—national and
state—is sovereign in its own
sphere of policy authority.

countries, largely in esponse to two devastating world wars resulting from con-
flict between Germany and France. The idea was that a political confederation,
even a weak one, would prevent wars between member countries. Likewise, we
saw in Chapter 2 how the creation of the American federation under the Con-
stitution was largely a response to fears among the states that the y could not
protect themselves from foreign invasion or inter nal strife without a str onger
national government to solve their collective dilemmas.

The following hypothetical situation highlights the adv antages of national
coordination brought about by federal law. Suppose there were no federal mini-
mum wage and K entucky adopted a lo wer minimum wage than other states
in order to attract b usinesses seeking to offer cheaper pr oducts to consumer s.
Kentucky might benefit fr om the influx of ne w businesses, as w ould its b usi-
ness owners and their price-conscious consumers. However, not only would the
workers in Kentucky suffer from low wages, but other states and their w orkers
would suffer if their b usinesses left for K entucky in search of lower labor costs.
This dilemma—sometimes called a“race to the bottom,” referring to how com-
petition gives incentives for states to go lower and lower on something of value
to their o wn citizens in or der to attract b usiness—might lead to calls for the
national government to set a uniform minimum wage for all the states, eliminat-
ing the collecti ve-action problem by reducing the temptation to fr ee ride off
higher-minimum-wage states. In fact, the United Statesdoes have a national min-
imum wage. Congress first established it in 1938 to resolve the collective-action
problem among states and city governments. By passing a national law mandat-
ing a minimum wage enforceable everywhere, the national government uses its
authority over the states to solw a problem that they cannot solve on their own.®

Most people would ag ree that the states often need coor dination and
enforcement to avoid the problem of free riding, but not al ways and not on
every issue. When and on what issues should the national go vernment make
policies that apply to all the states? On what issues should the states be g iven
the discretion to adopt their own policies? Most controversies over federalism
stem from differences of opinion about these questions. It is f air to say that,
although the balance of power between the states and the national government
is constantly in flux, depending on the natur e of the times and the issues that
confront the nation, the historical trend has been toward greater centralization,
shifting more power to the national level.

The Dynamics of American Federalism

Some scholars have depicted the set of American governmental institutions
as a system of dual federalism, whereby each le vel—national and state—is
sovereign in its o wn sphere and operates largely independently of the other

8The federal government’s minimum wage is the minimum legal wage. However, states and localities can
impose a higher minimum wage than the national standard.
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This kind of federalism is often likened to a layer cake. Critics of this depiction
describe the system instead ascooperative federalism, whereby both national
and state governments are active in nearly all sphezes, sharing powers and work-
ing together to solve problems. A marble cake is a more apt metaphor for this
kind of federalism, because no matter how you slice it, both levels of govern-
ment are present in every piece.

In fact, the American political system is a mixtur e of dual and cooperati ve
federalism, although as the national government has grown stronger over time,
the more the system has come to resemble a marble cake. As Figure 3.2 shows,
some policy ar eas are almost completely the pr erogative of one or the other
level of government. In many policy areas, however, the two levels cooperate or
share resources. This is sometimes called intergovernmentalism. When both
the states and the national go vernment are active in a g iven area, the precise
boundaries of their author ity can be difficult to define . One example is edu -
cation policy. Congress has mandated federal standar ds for states in designing
and operating school systems. Schools are run by the states and by local school
districts, but the federal government has used strong financial incentives (fines
as punishments in some cases and g rants as r ewards in others) to induce the
states to comply with federal standar ds. Because the education of children has

cooperative federalism A

political system in which both
levels of government—national
and state—are active in nearly

all areas of policy and share
sovereign authority.

intergovernmentalism A

system in which multiple levels

of government are active in a
given policy area.
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intergovernmental relations
The relationship between the
different levels of government.
For example, it may pertain

to the struggle between the
national government and the
states for authority over a
specific policy domain, or it
may pertain to the coordination
of action between the levels in
an effort to achieve common
goals.

long been the prerogative of the states, the extension of federal power into the
domain of education remains controversial.

In many policy domains, the states and the national government have no
choice but to work together, but the underlying question remains: How much
sovereign authority do states have to do what they want? The need for clarity
has repeatedly forced this issue to the for efront throughout American history,
and the outcome has generally not been in f avor of states’ rights. To under-
stand why the national government has so often pevailed in struggles involving
intergovernmental relations, we need to consider the dynamics ofAmerican
federalism. Some scholar s like to depict federalism as a seesa w, where equal
power between the states and the federal go vernment would mean an e venly
balanced beam on the fulcrum (see Figure 3.3). In any federation there is con-
stant tussling betw een the sub unit governments and the central go vernment
over which side has legitimate authority over select policy areas, and the seesaw
can swing accordingly. If w e use this metaphor , we can con vey the possib le
extremes in a confederation or federation, and we can also convey the histori-
cal pattern in the United States. If one end of the seesa w touches the ground,
the federation experiences complete domination by the national government.

The Seesaw Effect in Successful Federalism

A federation attempts to
balance the legitimate
authority of the national
government with that of the
states in equilibrium.

In a successful federation,
when an imbalance of

authority occurs between

the national government

and the states, counteracting
forces within the system work to
correct the imbalance—much
like a seesaw. Although the U.S.
national government has grown
stronger over time, the states
and, often, the courts respond
vigorously when power shifts
too far to the national side.

NATIONAL

GOVERNMENT STATES
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00
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If it touches down on the other side, the federation is effectively replaced by a
confederation in which the states do not need to abide ly national government
mandates. A working federal system at times self-corrects and never tilts too far
one way or the other. As the seesaw begins to dip down on one side, the other
side responds vigorously to redress the balance.” Nevertheless, the U.S. federal
system has tilted over time, and if it has not touched the g round, it has nearly
always tilted in the national government’s direction. There have been moments
when some feared the imbalance was becoming so great that it might indeed
touch the g round. Some conser vatives belie ve, for instance , that estab lished
legal inter pretations of par ts of the Constitution (e .g., the commer ce clause,
as discussed below) have become so favorable to the federal go vernment that
states have no author ity left to r egulate the b usinesses in their local comm u-
nities. The federal courts have often played a role in tilting the seesa w in one
direction or restoring a semblance of balance.

The Courts and the Constitution

Throughout American history, the federal courts have helped determine the bal-
ance between the national government and the states. Decisions by the Supreme
Court and other federal courts have played a large role in enabling the national
government to increase its authority, while also maintaining state authority over
certain policy ar eas. In other w ords, the cour ts have occasionally caused our
metaphorical seesaw to tilt, but they have also kept it from hitting the ground."

The courts rely on the language of the Constitution for guidance, but as we
have seen, there has always been ambiguity about how that language applies to
actual practice. Recall our discussion of national po wer versus states’ rights in
Chapter 2. In various places, the Constitution specifically defines the limits of
state and federal authority. For example:

= Article I, Section 10, clearly lists the things states cannot dqg such as nego-
tiate treaties with foreign countries or coin money.

» Article IV, Sections 2—4, declare that the national go vernment has k ey
responsibilities to protect the states, to approve state boundaries and new
states joining the Union,and to enforce laws about fugitives crossing state
boundaries.

= Article VI contains the “supremacy clause,” which declar es national law
supreme over the entire nation (that is, if state law conflicts with federal
law, federal law overrides it) and mandates that all public officials, includ-
ing state officials, swear allegiance to the United States.

? Jenna Bednar, The Robust Federation: Principles of Design (New York: Cambridge University Press, 2007).
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elastic clause (necessary
and proper clause) The provi-
sion in Article I, Section 8, of
the Constitution that states that
Congress can make what-
ever laws are “necessary and
proper” in order to provide the
means to carry out its enumer-
ated powers.

commerce clause An enu-
merated power listed in
Article |, Section 8, of the
Constitution that grants
Congress the power to “regu-
late Commerce with foreign
Nations, and among the
several States, and with the
Indian Tribes.”
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In the main, however, the F ounders left it for later generations to decide
what the national government and the states can da For instance, the Constitu-
tion gives Congress broad powers to make all laws “necessary and proper for
carrying into Ex ecution the for egoing Powers” (Article I, Section 8, Clause
18) and says that Cong ress has the po wer to “regulate Commerce . ..among
the several States” (Article I, Section 8, Clause 3). These are referred to as the
elastic clause and the commerce clause, respectively. People ever since have
struggled to define the boundaries of authority prescribed by these words. Fur-
thermore, the Tenth Amendment reserves to the states all powers not specified
as the pr erogative of the national go vernment. But what po wers are not the
prerogative of the national go vernment? The text of Article I, in and of itself ,
does not provide a conclusive answer.

The Antifederalists thought they had the answer, which was that the national
government ought to have very limited powers. The Constitution as written,
they argued, would lead to national go vernment domination o ver the states
and ultimately make the states powerless. In their writings, they focused on the
elastic clause and the commer ce clause, and indeed subsequent tensions o ver
federalism have occurred largely because of interpretations of those parts of the
Constitution. The elastic clause in particular, they feared, could open the door
for the national government to make policies that override state law in virtually
any domain.The Antifederalists may have predicted accurately the rising power
of the national go vernment as a whole , but they were most w orried about
Congress. They failed to anticipate the role of the courts in not only fostering
national authority, but also at times in maintaining some balance.

When there is disag reement o ver the limits of American federalism, the
courts are often called in to adjudicate between states, or between states and
the national go vernment. In f act, legal wrangling o ver wher e so vereignty
should lie is a constant featur e of the American federal system. In perhaps the
two most impor tant Supreme Court cases concer ning national go vernment
authority over the states, the majority opinions in McCulloch v. Maryland (1819)
and Gibbons v. Ogden (1824) declared that the national go vernment had wide
latitude to regulate commercial activity, even within the states. In Gibbons, for
instance, the Court took a particularly expansive view of the commerce clause.
It decided that national po wer over interstate commerce includes commer ce
that occurs within state boundar ies but involves enterprises from other states.
In the increasingly nationalized economy of the 1820s, this ruling meant that
virtually any commercial activity occurring anywhere in the country was sub-
ject to national regulation.

The courts have also helped the states pr eserve their autonom y in man y
areas. In the late nineteenth and early twentieth centuries, the Supreme Court
limited the scope of national powers to regulate certain forms of commer ce.
Taking a narrow view of the commerce clause, the Court struck down eftorts
by the national go vernment to r egulate things lik e working hours and child
labor, and to impose a national mininum wage. Only in the 1930s,at the height
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of the New Deal, did the Court begin to expand its reading of the commerce
clause. In par ticular, new judicial theor ies led the Cour t increasingly to view

“Commerce . ..among the se veral States” as incor porating nearly an y activ-
ity related to commerce, including employment and wages, the purchasing of
products, and even racial exclusion. This was the legal opening the Roose velt
administration needed to assert substantial powers to regulate and stabilize the
economy within and acr oss the states, with vir tually no r estrictions imposed

by the Tenth Amendment. In recent decades, however, the Supreme Court has

Know the

FACTS Sources of National Government Power and State Power

Constitutional Provisions: The Constitution outlines
national and state authority, leaving some areas
ambiguous.

= Centralization of power

o The commerce clause—Article |, Section 8,
enumerates the responsibilities of Congress,
giving Congress significant powers over the
states.

o The elastic (necessary and proper) clause—This
clause, also found in Article |, Section 8, grants
Congress the authority to do whatever is
“necessary and proper” to execute its powers
enumerated within the Constitution.

o Article I, Section 10—This section of the
Constitution lists numerous restrictions on the
powers of the states.

o The supremacy clause—Through this clause, the
Constitution, subsequent federal law, and all
U.S. treaties become the “supreme law of the
land” to which all states are bound.

= Decentralization of power

o Article I, Section 9—Much like Section 10 for the
states, this section lists restrictions placed on
federal power.

o The Bill of Rights—The first 10 amendments
to the Constitution place further limits on the
actions of the federal government. The First
Amendment begins with “Congress shall make
no law. .."”

o The Tenth Amendment—The Tenth Amendment
establishes what are referred to as the
reserved powers. It says that “the powers
not delegated to the United States by the
Constitution, nor prohibited by it to the states,
are reserved to the states respectively, or to
the people.”

Major Supreme Court Decisions: The text of
the Constitution is not always clear in its meaning,
and disputes over federalism are often settled in
court.

= Centralization of power

o McCulloch v. Maryland (1819)—The Court ruled
that although not expressed in the Constitu-
tion, Congress has the authority to establish a
national bank according to the powers implied
by the necessary and proper clause, giving the
national government wide latitude.

o Gibbons v. Ogden (1824)—The Court affirmed
that Congress has the authority to regulate
commerce as long as it involves more than
one state.

= Decentralization of power

o United States v. Lopez (1995)—The Court ruled
that the Gun-Free School Zones Act passed by
Congress in 1990 is unconstitutional because
regulating firearms in public schools is not
regulating interstate commerce. Thus the Court
recognizes limitations on national government
authority granted by the commerce clause.
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CHAPTER 3

While Supreme Court decisions have been very influential in shaping state—national
relations, they have often relied on the actions of the other branches of government to
achieve their impact. Despite the Court’s ruling in Brown v. Board of Education that public
schools were required to integrate, it took President Eisenhower’s sending of federal
troops into Little Rock, Arkansas, to ensure state compliance.

begun to return to a nar rower interpretation of the commerce clause, a topic
we expand upon later.

To be sure, court decisions, and even changes to the Constitution, are often
limited in their impact. In part, this is because courts generally lack the means
to enforce their r ulings and m ust rely instead on other branches of go vern-
ment. In man y instances, the ex ecutive and leg islative branches ar e respon-
sible for enforcing court decisions. But which le vel of executive or legislative
authority shoulders this responsibility: the local, state, or federal? Uncer tainty
and disagreement over such jurisdiction within the federal system can lead to
dangerous confrontations. For example, in 1957,a Little Rock,Arkansas, school
district failed to comply with federal court rulings mandating racial integration
of its schools. The state of Arkansas likewise refuse